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Zambrano and Deportation Cases

A criminal deportation/removal involving a parent of a British child, should properly consider the effect of the judgment of the Court of Justice of the European Union in Zambrano [2011] EU EC [C-34/090] 2011 C130/2 and/or the more recent case of Omotunde (best interests - Zambrano applied - Razgar) Nigeria [2011] UKUT 00247 (IAC), as the child is also a European Union Citizen.
A. Starting Point – the case of Zambrano [Annex A]
Ruiz Zambrano (European Citizenship) - [2011] EUECJ C-34/09 (08 March 2011) 
1. Mr. and Mrs. Zambrano are Colombian nationals, who arrived in Belgium in 1999 on short term visas and then applied for asylum.  Their asylum applications were rejected but on appeal the Belgian court while not reversing the refusal, stated that the authorities must not send the couple back to Colombia on account of the civil war there.  The couple thus fell into limbo – no immigration status in Belgium but no action by the Belgian authorities to expel them.

2. At first, Mr. Zambrano worked but then his workplace was raided and his employer had to dismiss him as he did not have the right to work.  Mr. Zambrano applied for but was refused unemployment benefit because of his irregular status.  Mr. Zambrano and his wife continued to apply for residence documents but their applications were consistently refused. 

3. In the meantime, Mr. Zambrano and his wife had two children, born in Belgium, who both acquired Belgian nationality by birth.  Eventually, an industrial tribunal which was considering yet another refusal of social security benefits to the family refers the matter to the CJEU towards the end of 2008.

Judgment

4. The eight Member States which intervened in the case argued that this is a matter which is outside of EU law as it is wholly internal to one Member State.  It was submitted that the Zambrano children are Belgian but had always lived in Belgium and the family had not sought to benefit from the freedom of movement provisions of EU law.  The CJEU held otherwise 
5. The operative part of the judgment is surprisingly short – only 10 paragraphs.  The key findings of the CJEU are as follows:
(i) The case of the Zambrano family is a matter of EU law as the children are Belgian nationals, and therefore also EU citizens, living in Belgium;
(ii) Directive 2004/38 [on the right of citizens of the Union and their family members to move and reside freely within the territory of the Member States] does not apply to them as it only applies to EU citizens who move and reside in another Member State;
(iii) The rights of the two Zambrano children who are EU citizens come directly from Article 20 Treaty on the Functioning of the European Union (citizenship of the Union);

6. Those rights include:

a. The right to live in Belgium (§ 40 and 41);
b. The right of residence for their third country national parents to live in Belgium with them as this is necessary for the children who are EU citizens to enjoy their rights as citizens of the Union (§ 42 and 43);
c.  
The right to a work permit for their third country national parents to support the children (as otherwise they might all have to leave the state on ground of destitution) (§ 44).

7. You will see that there is no mention of the European Convention of Human Rights or the EU Charter of Fundamental Rights.  The rights for third country nationals, as considered in the judgment, derive directly and exclusively from Article 20 TFEU, i.e. the concept of Citizenship of the European Union, and are based on the principle that the dependent minor EU national child(ren) might have to leave the territory of the Union in order to accompany his or her parents if those parents were not allowed to reside and work to support the child(ren).
8. There is no guidance in the judgment as to the form of the residence right but the Court is clear that third country nationals, if caring for their dependent EU citizen child(ren), even where the child(ren) are a national of the state where the family lives, are entitled to work permits.

B. Relevant case-law since Zambrano
European case-law

Nunez v Norway Application no. 55597/09 – 28 June 2011
9. The recent decision by the European Court in Nunez further highlighted the importance of the protection of children’s rights under Article 8 of the ECHR.
10. This case was about the deportation of Mrs. Nunez from Norway, her host country, to Dominican Republic, the country where she came from and also about the ban on coming back to Norway during a period of two years.  These sanctions had been decided by Norwegian authorities due to the facts that she irregularly entered the country and applied for permit to reside with false papers.
11. Before the Court, Mrs. Nunez claimed that the deportation and her prohibition to enter the Norwegian territory, where her two daughters were living, led to a violation of her right to family life guaranteed by Article 8 of the Convention.  Regarding the situation of Mrs. Nunez, the Court considered that besides having built only slight links with her host country, the applicant was also in an irregular situation.  As a consequence, she could not reasonably expect to be entitled to stay.
12. However, the Court decided to look into the case from the perspective of the interest of her children rather than dismiss her application.  Regarding the children’s situation, the Court noticed that Mrs. Nunez’s daughters were born and have always been living in Norway with their mother who was taking care of them alone after she separated from her partner.  The Court therefore pointed out that if the ban on entering Norway for two years was to be effectively applied; this would separate the daughters from their mother for a too long period of time for young children, all the more so as nothing guaranteed that Mrs. Nunez would be able to come back after such a long period of time.
13. The Court decided that the Norwegian authorities did not sufficiently take into account the interests of the applicant’s children and therefore, did not provide the right balance between the interests of the migration control efficiency and the interests of the applicant to be entitled to stay in Norway so that she will be able to maintain her relationship with her daughters for their best interest.
14. The Court therefore held that the applicant’s deportation and ban on entering Norway during two years would constitute a breach of Article 8 of the Convention.
Reference for a preliminary ruling from the Verwaltungsgerichtshof (Austria), lodged on 25 May 2011 — Murat Dereci, Vishaka Heiml, Alban Kokollari, Izunna Emmanuel Maduike and Dragica Stevic v Bundesminister für Inneres - Case C-256/11
Questions referred:

1. (a) Is Article 20 TFEU to be interpreted as precluding a Member State from refusing to grant to a national of a non-member country — whose spouse and minor children are Union citizens — residence in the Member State of residence of the spouse and children, who are nationals of that Member State, even in the case where those Union citizens are not dependent on the national of a non-member country for their subsistence? (Dereci case)

(b) Is Article 20 TFEU to be interpreted as precluding a Member State from refusing to grant to a national of a non-member country — whose spouse is a Union citizen — residence in the Member State of residence of that spouse, who is a national of that Member State, even in the case where that Union citizen is not dependent on the national of a non-member country for his or her subsistence? (Heiml and Maduike cases)

(c) Is Article 20 TFEU to be interpreted as precluding a Member State from refusing to grant to a national of a non-member country — who has reached the age of majority and whose mother is a Union citizen — residence in the Member State of residence of the mother, who is a national of that Member State, even in the case where it is not the Union citizen who is dependent on the national of a non-member country for her subsistence but rather that national of a non- member country who is dependent on the Union citizen for his subsistence? (Kokollari case)

(d) Is Article 20 TFEU to be interpreted as precluding a Member State from refusing to grant to a national of a non-member country — who has reached the age of majority and whose father is a Union citizen — residence in the Member State of residence of the father, who is a national of that Member State, even in the case where it is not the Union citizen who is dependent on the national of a non-member country for his subsistence but rather the national of a non- member country who receives subsistence support from the Union citizen? (Stevic case)

2. 
If any of the questions under 1 is to be answered in the affirmative:

Does the obligation on the Member States under Article 20 TFEU to grant residence to nationals of non-member countries relate to a right of residence which follows directly from European Union law, or is it sufficient that the Member State grants the right of residence to the national of a non-member country on the basis of its law establishing such a right?

3.
(a) If, according to the answer to Question 2, a right of residence exists by virtue of European Union law:

Under what conditions, exceptionally, does the right of residence which follows from European Union law not exist, or under what conditions may the national of a non-member country be deprived of the right of residence?

(b) If, according to the answer to Question 2, it should be sufficient for the national of a non-member country to be granted the right of residence on the basis of the law of the Member State concerned which establishes such a right:

Under what conditions may the national of a non-member country be denied the right of residence, notwithstanding an obligation in principle on the Member State to enable that person to acquire residence?

4. […] Re Ankara Agreements
UK case-law
Omotunde (best interests - Zambrano applied - Razgar) Nigeria [2011] UKUT 00247(IAC) - 25 May 2010 Mr. Justice Blake, President & Senior Immigration Judge Gleeson

15. This an automatic deportation case under s 32 of the UK Borders Act 2007.  The Appellant is a national of Nigeria, who first came to the UK as a visitor in 1991.  He made various applications to remain that were rejected and a decision was made to deport him as an overstayer in September 1996 but he was subsequently granted ILR in 2002 under a regularisation scheme.
16. On 20 April 2005 the Appellant had a son, Tolu, and although the parents did not seemingly live together, both parents registered his birth and were named on the birth certificate.
17. Although the Appellant had ILR at the time of Tolu’s birth, Tolu was not automatically British because s 50 (9) of the British Nationality Act 1981 did not enable children born outside marriage to trace their nationality status through their fathers in the absence of subsequent legitimation by marriage.  This differential treatment of children according to their legitimacy status was the subject of debate, and with the coming into force of the Human Rights Act 1998 in October 2000 it was highly doubtful whether such distinction in terms of nationality status could be justified taking Article 8 together with Article 14 of the European Convention on Human Rights.  Parliament removed the distinction by s 9 of the Nationality, Immigration and Asylum Act 2002 but unfortunately this provision of the Act did not come into force until July 2006 and then only applied to children born after that date, thus too late for Tolu to benefit.  Children born before 1 July 2006 had to acquire British nationality through registration under s 3(1) of the British Nationality Act 1981. 
18. On 29 April 2008 the appellant was convicted of two counts of conspiracy to make fraudulent claims for tax credits and transfer of criminal property obtained during the conspiracy.  He was remanded in custody on that date and sentenced to two and a half years’ imprisonment at the Crown Court, Croydon on 27 June 2008.  The judge’s sentencing remarks and the indictment indicate that the conspiracy lasted between July 2004 and March 2005  and involved a total of £2 million of benefit from which a sum of £1 million was extracted by the conspirators.

19. The judge was critical of the ease by which fraudulent claims could be made without any system for checking operated by HMRC without in any way suggesting that this constituted mitigation for dishonest people.  The Appellant was not the leading light of the conspiracy but was associated with others who were.  He was drawn into the wrongdoing to the tune of about £41,600.  The judge applied his mind to, but decided not to make, a recommendation for deportation of a number of the conspirators who had children in this country noting that the children did not choose their mother or indeed their father.  In the appellant’s case the judge noted “You have a young child who you are a carer for”.  He recognised that deportation was entirely a matter for the Home Secretary.

20. In fact shortly after the sentence was imposed provisions of the UK Borders Act 2007 came into force with the consequence that the appellant’s deportation was automatic under s 32 subject to an exception under s 33(2)(a) where removal would breach a person’s rights under the European Convention on Human Rights.

Judgment
21. The Upper Tribunal made the following findings:

“1.
When applying the judgment of the Court of Justice of the European Union in Ruiz Zambrano (European citizenship) [2011] EUECJ Case C-34/09 OJ 2011 C130/2 and that of the Supreme Court in ZH (Tanzania) [2011] UKSC 4; [2011] 2 WLR 148, in relation to the proposed administrative removal or deportation of one or both of his non-national parents, the welfare of a child, particularly a child who is a British citizen, is a primary consideration. 

2.
 National courts must engage with the question whether removal of a particular parent will 'deprive [the child] of the genuine enjoyment of the substance of the rights attaching to the status of European Union citizen'. 

3.
Where there are strong public interest reasons to expel a non-national parent, any right of residence for the parent is not an absolute one but is subject to the Community Law principle of proportionality. There is no substantial difference between the human rights based assessment of proportionality of any interference considered by Lady Hale in ZH (Tanzania) and the approach required by Community law. 

4.
In this particular context, the Article 8 assessment questions set out in Razgar [2004] UKHL 27 should be tailored as follows, placing the assessment of necessity where it most appropriately belongs in the final question dependent on the outcome of proportionality and a fair balance, rather than as part of the identification of the legitimate aim:

1.
Is there family life enjoyed between the appellant and a minor child that requires respect in the context of immigration decision making? 

2.
Would deportation of the parent interfere with the enjoyment of that family life?

3.
Is such an interference in accordance with the law?

4.
Is such an interference in pursuit of a legitimate aim? 

5.
Is deportation necessary, proportionate and a fair balance between the rights to respect for the family life of the appellant and the child and the particular public interest in question?”
22. NB:  The Appellant was the primary carer of his son and whilst he was in prison, his son was being cared for by ‘a team of carers/family friends’.  The son’s mother had no immigration status and it was accepted that she visited Tolu maintaining contact with him and had “not abandoned her interest in him”.
23. In addition, the son had not been registered as a British Citizen by the time of the FTT appeal hearing but was registered shortly after the FTT determination was promulgated.  It was noted by the UT that the Appellant could have possibly argued that any refusal of registration as a British Citizen of Tolu and his intended deportation as a family member would probably have been contrary to the Human Rights Act, because of the discrimination based upon his illegitimate status and a delay in implementing Parliament’s intentions to rectify that situation.
24. As Zambrano was not a criminal deportation case, the Tribunal noted that the ECJ in Zambrano did not have to consider how Article 20 TFEU would be applied if there were strong public interest reasons to expel a non-national parent.  The Tribunal’s consideration of these issues is at Paragraph 32, 35 and 38 of the determination.

25. However after asking itself the ‘refined’ Razgar questions above, the Upper Tribunal concluded that if the appellant were deported and the child remained in the UK he would lose his dominant carer.  If the child accompanied his father he would lose his home, school, regular contact with his mother and aunt and the benefits of British citizenship.  The tribunal assessed the weight attached to the seriousness of the appellant’s offending and the proportionality of a deterrent effect.  However, it considered that it was in the child’s best interests and in his rights as a British citizen, and a citizen of the European Union to enjoy the support of his father and continue to be brought up in the UK.  Therefore deportation of the appellant was not proportionate.

26. Although the Tribunal made clear that the principle of the best interests of a child is not a trump card, this case shows just how important it can be.
C. UKBA Guidance (or lack of!) putting into effect the Judgment in Zambrano
(i) UKBA Letter to ILPA dated 16.09.2011 

· UKBA has now finalized its high level position on Zambrano and changes to the Immigration (EEA) Regulations 2006 will now be progressed as a priority

· UKBA anticipates that the 2006 Regulations will be in place before close 2011 at the earliest

· Judgment applies only to cases involving dependent British Citizens and does not apply in cases where dependency is simply financial

· Guidance has been drafted and issued to all areas of the UKBA to ensure consistency in the implementation of this judgment

· Persons subject to administrative removal action who potentially meet the scope of Zambrano should have any removal action suspended until a substantive decision can be made in their case following the finalization of the UKBA guidance on the judgment

· Will be amending Regulations in light of UKBA’s current interpretation of Zambrano but UKBA’s position may be impacted by further case law from the ECJ, notably the reference in Dereci.
(ii) UKBA post on “News” page of UKBA website – 21.09.2011 – ‘Judgment on carers of British Citizen’ 

· For ‘sole carers’ of dependent British Citizens

· UKBA will be amending the 2006 Regulations to provide for the ‘Zambrano scenario’

· In the meantime persons are to apply with evidence that the dependent national is British, evidence of the relationship and adequate evidence of dependency and the UKBA will issue a certificate of application.  Once changes to the 2006 Regulations have been made, any such applications will be given full consideration and documentation will be issued to successful applicants under the Regulations who meet the final agree policy.

(iii) UKBA letter to ILPA dated 10.10.2011 enclosing a copy of the guidance issued to UKBA caseworkers which had been requested by ILPA under the FoI 
· Interim guidance

· Only applies to cases involving dependent British Citizens

· 2 classes of beneficiaries:  (i) 3rd county national adult upon whom a British Citizen child is dependent and (ii) 3rd county national adult upon whom a British Citizen adult is dependent

· Examples of evidence of dependency in the case of a dependent child include ‘care responsibilities’ & court orders.  In the case of a dependent adult, ‘clear medical evidence, for example of a severe physical and/or mental disability supported by (a) evidence which shows the adult British Citizen is wholly dependent upon the 3rd country national for their care and (b) evidence that no alternative care is available.
· In cases where there is another parent/guardian/carer upon whom the child is, or can become, dependent then this would fall out of scope because according to the UKBA, removal of the 3rd county national in such circumstances would not oblige the child to leave the EU because an alternative carer in available

· Any removal action of potential-Zambrano applicants to be suspended until full consideration given to any such cases

· Any deportation action should not be suspended.  “The right to reside and work established under the Zambrano judgment is not derived from the Free Movement Directive.  This means that applicants who assert a right to reside in accordance with this judgment cannot rely on the greater protection against removal provided for by the Directive when facing deportation action.  This therefore means that even where a person potentially comes within the scope of Zambrano they can still be deported where their presence in the UK is not in the public interest.”
D. Other Issues 
Alarape and anr (Article 12, EC Reg 1612/68) Nigeria [2011] UKUT 00413(IAC) Upper Tribunal Judge Storey & Deputy Upper Tribunal Judge Digney
27. This case does not concern a deportation, but gives an overview of the way in which the approach to Zambrano cases may develop in the future. 
28. The Appellant’s who are Nigerian Nationals, the first Appellant (DOB: 09.07.1970) is the mother of the second Appellant (DOB:28.02.1988).  Both were given five years residence, until 17th February 2009, after the first Appellant married a French National in the UK.  The second Appellant, has since that time remained a student.  The first Appellant’s marriage ran into problems and the couple separated in 2006/2007.  
29. At the end of the five years the Appellants applied for permanent residence but were unable to succeed under regulation 15(1)(b) or 15(1)(f) of the Immigration (EEA) Regulations 2006, as they were unable to demonstrate that the EU National was exercising treaty rights at the end of the five years or when the marriage was formally terminated on 16th February 2010.
30. However, the Tribunal felt it was important to consider with reference to Article 12 Regulation No. 1612/68 [see now Article 10 Regulation (EU) No. 492/2011, the circumstances, of the second Appellant, who had been a child at the start of the grant of his residence permit as, well as in education, which continued to this date. 
Article 12 of Regulation (EEC) No. 1612/68 states:
“The children of a national of a member state who is or has been employed in the territory of another member state shall be admitted to that state’s general educational, apprenticeship and vocational training courses under the same conditions as the nationals of that state, if such children are residing in its territory.
Member states shall encourage all efforts to enable such children to attend these courses under the best possible conditions”
31. The Tribunal firstly, concluded that: “1. The term “child” in Article 12 of Regulation (EEC) No.1612/68 [see now Article 10 Regulation (EU) No. 492/2011] (which guarantees a right of access to education) should be read to include “stepchild”.  
32. Other issues that arose were (1) whether the second appellant is entitled to an EU right of residence under Article 12 of Regulation No. 1612/68; and (2) whether the first appellant can derive an Article 12-related EU right of residence from the second appellant (aged 23) as his primary carer. 
33. In relation to the scope and meaning of this provision, a full reading of the recent judgments of the Court of Justice in Ibrahim and Case C-480/08 Teixeira [2010] Imm AR 487, both of which in turn build on previous case law, Case C-7/94 Gaal; Joined Cases C-389/87 and 390/87 Echternach and Moritz [1989] ECR 723; and Case C-413/99 Baumbast and R [2002] ECR I-7091.
34. The Tribunal felt the following questions should be referred to the  Courts of Justice:
SCHEDULE OF QUESTIONS TO BE REFERRED TO THE COURT OF JUSTICE
1. For a parent to qualify as a “primary carer” so as to derive a right of residence from a child over 21 exercising a right of access to education under Article 12 Regulation No. 1612/68 [see now Article 10 Regulation (EU) No. 492/2011], is it necessary for that child to be (i) dependent on such a parent; (ii) residing in that parent’s household; and (iii) receiving emotional support from that parent? 

2. If in order to qualify for such a derived right of residence it is unnecessary for a parent to show that all three of the above circumstances obtain, is it sufficient to show that only one obtains or that only two obtain? 

3. In relation to (ii) above, can there continue to be residence on the part of an adult student child in a common household with his parent(s) even when the former is living away from home for the duration of his studies (save for holidays and occasional weekends)? 

4. In relation to (iii) above, is it necessary for the emotional support provided by the parent to be of a particular quality (viz. close or physically proximate) or is it sufficient if it consists in a normal emotional tie between a parent and an adult child?

5. Where a person has held an EU right of residence under Article 12 of Regulation No. 1612/68 [see now Article 10 Regulation (EU) No. 492/2011] for a continuous period of more than five years, does such residence qualify for the purposes of acquiring a right of permanent residence under Chapter IV of Directive 2004/38/EC (the Citizens Directive) on “Right of Permanent Residence) and being issued with a residence card under Article 19 of the same Directive? 

35. These issues once decided by the courts will impact on the manner in which the Zambrano guidance, will apply.  As can be seen by the guidance of the UKBA, the issue of dependency and who is a carer has already become relevant.  
E.  Practical Steps
· Plead Zambrano/Omotunde in deportation cases

· Fresh claims amounting to an application for revocation, in failed deportation appeals on this basis

· Evidencing dependency between child(ren) and potential deportee:
(i) Secure bail if possible
(ii) Compile evidence/reports from child(ren)’s school/nursery/carer pre/during and post imprisonment/detention.  This may involve, for example, expert/Independent Social Worker reports as well as evidence of contact etc…
(iii) Refer the client to family solicitors if difficulties with contact and/or residence of child once client is released from prison/detention.  Family proceedings may also assist with a bail application
· Evidence dependency between British spouse/partner and potential deportee

· Consider Judicial Review of any delay / refusal or failure to take a decision in respect of fresh claims/submissions made in a deportation case and the effect of Zambrano 
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