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PROLOGUE

I recognize the honor conferred upon me by the Secretary General Mr. Pieter Jan Hans Jonkman on behalf of the Permanent Court of Arbitration that entrusted in me with the task of writing this Report. This is the first time that the PCA publishes a report on MERCOSUR and its Dispute Settlement System. In addition, the reporter is a woman born in the MERCOSUR region.

I am very grateful with the PCA because this opportunity is very worthy to present MERCOSUR out of the Latin American context. This document was conceived with an international vision and directed towards no Spanish speaking audiences. It is my sincere wish that the commemoration festivities of the Centennial of the First Peace Conference will encourage society at large to expect recourse to institutions, such as the PCA, which promote peaceful ways of dispute settlement. That shared political will to achieve a non-violent dispute resolution would be the best warranty for the preservation of PEACE. I should also like to express my gratitude to the First Secretary, Mrs. Phyllis Hamilton, for her efficient and always available counseling in writing this Report.

Structuring this report has not been an easy task for several reasons. On the one hand, the wide scope of the subject had to be pressed in a palatable nutshell to a worldwide and highly varied readership. On the other hand, there was the PCA’s interest in making the international community aware of the availability of its services. Thirdly, I had to define my own terms of reference for my work on this publication. It was a true privilege to be able to interpret and transmit to MERCOSUR the impressive efforts undertaken by the PCA to enhance its visibility, under the able leadership of its Secretary General. These efforts included the challenging task of creating new sets of PCA procedural rules compatible with the widely accepted United Nations Commission on International Trade Law (UNCITRAL) rules. This meant an extraordinary step forward in terms of accessibility and the jurisdictional competence to render assistance in settling international disputes, even for private parties.

MERCOSUR, I believe, shares the PCA´s mission to promote international arbitral culture. Since 1991, the date of the constitution of the Asuncion Treaty, MERCOSUR, within its range of possibilities, has undertaken two major actions: First, it has harmonized legislation in the region on dispute settlement, establishing compulsory arbitration in the 1991 Brasilia Protocol. Second and recently, it has enacted the Agreement on International Commercial Arbitration in MERCOSUR plus Bolivia and Chile, which main objective is the possibility of solving commercial contract conflicts throughout arbitration.

Approach to the Subject

Since the Dispute Settlement System is the heart of this report, I found appropriate to start with a comprehensive presentation of an international organization of integration, i.e. MERCOSUR. Subsequently, I outline its principles, aims, organic structure and external relations as they are priority items on the agenda for the third millennium, some of which I wish to anticipate here for the better understanding of the situation and the international agenda of the region:

· NAFTA, with the project of hemispheric integration of North and Latin America 

· At a European level, the EU as it is the institutionally most advanced integration model.

Once these introductory clarifications have been made, I will embark on the main subject: the resolution of disputes in MERCOSUR from the perspective of international jurisdiction, taking into account the position of the MERCOSUR Member States and the different situations that may arise. In addition and also from the stance of international jurisdiction in MERCOSUR, I will deal with the settlement of commercial disputes and the juridical instruments created by and for the region in support of arbitration. I also will deal with the coordination of these instruments with those of global adherence, such as the New York Convention of 1958 and the Interamerican Convention on International Commercial Arbitration and the Convention on the Recognition and Enforcement of Foreign Judgments and Arbitral Awards, adopted in 1975 in Panama. This convention is known as Panama Convention.

In order to demonstrate the application of international dispute resolution, I will describe the first Arbitral Award rendered by an arbitral court in MERCOSUR region. I will describe also the terms of a recent judgment of Argentina’s Supreme Court, which is a decisive support of the arbitral system in the region. Arbitral jurisprudence is difficult to locate in the MERCOSUR countries. Hence its systematic compilation would be another task for future research. 

In the final section, I establish the link to the objective of visibility of the PCA. In the attempt of contributing to the publicizing of PCA’s Optional Rules, I will provide evidence of their applicability and usefulness in the region, pointing out potential roles to be taken up by the PCA in the MERCOSUR region. It must be stressed, time and again, that the PCA constitutes a natural forum for the resolution of disputes for all the countries integrated in the region, as they are signatories to the 1899 and 1907 The Hague Conventions on the Peaceful Settlement of International Disputes. MERCOSUR, in its capacity, is desirous of infusing a new momentum to these relations, as intergovernmental representative for the region.

I believe firmly in the importance of the role to be played by the PCA in MERCOSUR in the light of its experience, prestige, neutrality and impartiality. The PCA’s involvement would make a relevant contribution to the consolidation of an arbitral system of international dispute settlement in MERCOSUR. It also will pave the way for advances to be made in the integration of the market in that southern region and also in the consolidation and creation of democratic institutions in that region.

Last but not least, I do hope that this publication will fulfill its purpose of enhancing the visibility of the PCA in the MERCOSUR region and that it will operate as the catalyst for future professional and governmental inquiries to identify areas of cooperation for MERCOSUR. I conclude with some practical pieces of advice addressed to my lawyer colleagues and, in general, to the arbitral community in MERCOSUR. There is a set of PCA model clauses to be used in MERCOSUR.

The Hague, April 31st, 1999

Dr. Diana Zeverin-Mac Lean
MERCOSUR

TC \l1 "MERCOSUR.
Genesis 

In the late 1950’s, an integrationist movement in Latin America culminated in the establishment of ALALC (Latin American Association of Free Commerce, Asociaci(n Latino Americana de Libre Comercio), comprising 11 Latin American countries, with the aim of strengthening regional presence in the global economic blocs. This project was unsuccessful, but it was a positive integrationist attempt.

Nevertheless, Argentina and Brazil, with Uruguay and Paraguay joining in some time later as such took up the integrationist strategy again in 1984-85. They were motivated by the common objectives of opening their economies towards the international markets and setting up, internally, the conditions for a common market based on their willingness to eliminate any potential source of conflict among themselves.

MERCOSUR formally initiated its political and economic life on November 28th, 1991, with the entry into force of the Treaty of Asuncion, a framework Convention which set up the basic mechanisms needed to build up the Common Market of the Southern Cone among the four Signatory States. The time frame for these mechanisms to be fully functioning was on December 31st, 19941. Thus, it allows a “transition period”, for the Member States to implement the necessary structural changes in their national economies, industry, commerce and trade, in order to be able to operate in the new Common Market under improved competitive conditions. This meant, in addition, a general reorganization and adaptation of their national entrepreneurial and productive structures.

The Preamble of the Treaty of Asuncion recognized that “the widening, through integration, of the present dimensions of their national markets constitutes a fundamental condition to accelerate the process of economic development and social justice.”

MERCOSUR is an international intergovernmental organization and its legal status is that of an intergovernmental representative vis-(-vis third party (art. 34 of the Ouro Preto Protocol)2. The goal of MERCOSUR is to integrate all South American countries. MERCOSUR has an approximate population of 200 million people, the Gross Internal Product jointly is fixed at 650 billion dollars and the geographical region is about 12 million square kms. The economics integration represents a growth of 400% in interregional transactions which increases from $4.000 million in 1990 to $17 billion in 1997 (as expressed by the Brazilian President Mr. Cardoso in the conference MERCOSUR is the Future). It is expected that MERCOSUR will function as a fully integrated custom union from 2005/6.

The main characteristics of MERCOSUR are:

· The Common Market is an irreversible process. Although the initiative came from the governments, the dynamic of the process has been rapidly transferred to the economic segments, e.g. MERCOSUR’s new Arbitrage Agreement on International Commerce and Trade, 23/7/19983.

· It has to be a flexible process considering the differences in the economic development of the Member States and their tax policies, with many protectionist remnants.

· A stated objective is the creation of favorable climate for foreign investment.

· Integration is considered a tool for development and for the implementation of the structural changes needed to strengthen the MERCOSUR region, which at present covers over 60% of the Latin American continent, 15% of its population and 6% of its GNP.

· Work remains among the MERCOSUR members in the search for a definite solution regarding the settlement of disputes between Member States, as well as disputes with third parties. 

· Transnationalization of the tertiary sector, i.e. removing barriers to commercial exchange among smaller enterprises within the region.  

· Concerted action of the MERCOSUR States within the international arena.

· Economics Complementary Agreement MERCOSUR-Chile, signed in Argentina 25/6/1996. 

· Economics Complementary Agreement MERCOSUR-Bolivia, signed in Brazil 17/12/1996.

· Excellent cooperation conditions with NAFTA.

· Commitment to the development of juridical confidence building measures, e.g. supranational or international law courts.

Treaty of Asuncion

The Treaty of Asuncion is the principal juridical instrument of regional integration. The original and central idea of MERCOSUR is not different from that of another integration systems.

Chapter one and two of The treaty of Asuncion describe the objectives, principles and instruments of MERCOSUR. The principles are the following:

· The Signatory States agree to create a common market

· The Common Market shall establish the free movement of goods, services and productive factors, abolishing all customs duties and tariff restrictions and other obstacles to the free circulation of goods.

· An external common tariff and a common commercial policy in respect of third countries shall be adopted.

· The Signatory States shall coordinate their macroeconomics policies (foreign trade; fiscal, monetary, capital movement and stock exchange policies; as well as those governing other sectors, such as industry, agriculture, communications and the services sector in general).

· A comprehensive legislative process shall be launched.

ADVANCE \d12Organic Structure

During the transition period, the Treaty shall be executed and administered by its governing bodies, the COUNCIL OF THE COMMON MARKET (CCM) and the COMMON MARKET GROUP (CMG).

The Council is the superior governing body with concurrent policy and decision-making powers to ensure compliance with the objectives and time frames laid down in the Treaty. Its members are the Ministers of Foreign Affairs and Economy of the Member States. It shall meet as often as necessary for the coordination of the different programs. At least once a year the Council shall meet in the presence of the Heads of Government and State of the Member States, for the purpose of conveying political momentum to, and accelerating, the integration process. The Chairmanship of the Council is performed by the Member States, following a six-month rotation scheme in alphabetical order (arts. 9-12).

The C.MG has executive powers and is coordinated by the Ministers of Foreign Affairs. Four permanent members and four alternate members per member State serve in the Group, representing the Ministry of Foreign Affairs, the Ministry of Economy or equivalent institutions (Industry, Foreign Trade or Economic Coordination Bodies) and the Central Banks of each member State. It may invite other bodies and agencies of the public sector, as well as private entities to participate in its work. It is supported by a permanent Secretariat with headquarters in Montevideo, Uruguay. The Secretariat is the only permanent body in the Common Market structure and is entrusted with the coordination of the sectorial and macroeconomics integration efforts undertaken by the Member States (art. 13-15).

Voting Procedure

 “During the transition period Council and Group Decisions shall be made by means of consensus procedures, all members being present” (art. 16).

Official Languages

Spanish and Portuguese are the two official languages of the Common Market. The valid language version of current working documents shall be that of the Chair.

ADVANCE \d12TC \l3 "ADVANCE \d12Duration and Termination of the Treaty, Accession

The Treaty of Asuncion determines its duration as indefinite in art. 23. The Member States of ALADI (Association of Latin American States for Integration) may apply for accession to the Treaty, but their applications shall only become in force as after five years of compliance with MERCOSUR standards. Such safeguard clause is meant to prevent early globalization, the cause of stagnation and failure of previous regional projects. Notwithstanding the safeguard clause, applications from such ALADI members that prove neither to be members of subregional nor extraregional groupings may be considered before this deadline. Thanks to this latter disclaimer clause, Chile gained access to MERCOSUR as an associate member.

Any signatory State to the Treaty may withdraw from it, in conformity with the procedure laid down in the Treaty.

ADVANCE \d12Involvement of the Legislative

Art. 24 of the Treaty provides for the respective legislative bodies of the Member States to receive timely information of all MERCOSUR proceedings. To this effect, a Joint Parliamentary Committee has been established, which may be the embryonic forerunner of a future MERCOSUR Parliament.

1995 and After

Once the transition period has terminated the target day of December 31st, 1994, it has passed. The Council shall be convened in an extraordinary meeting for the purpose of determining the definite institutional structure of MERCOSUR governing bodies, their specific powers and the decision-making procedure. Until now (1999) no such meeting has been convened. The Treaty of Asuncion still being the principal juridical instrument of regional integration, other instruments have been incorporated, which are worth mentioning, as listed below. Analysis in greater detail will be provided only for those instruments, which refer to the settlement of disputes through arbitrage procedures.

Annexes4
Annex I
Deregulation Program for Commerce and Trade

Annex II
General Procedure for Origin of Produce Determination

Annex III
Settlement of Disputes

Annex IV
Safeguard Clause

Annex V         Working Groups Set Up Pursuant to CMG e.g.:

· Commerce and Trade

· Customs Harmonization

· Technical Standards

· Fiscal and Monetary Policy Related to Commerce and Trade

· Road and Rail Transport

· Transport by Sea

· Industrial and Technology Policy

· Permanent Conference for Environment (REMA)

The main Juridical Instrument Annexes are:

· Ouro Preto Protocol, in matters relating to MERCOSUR Institutional Organization5
· Ouro Preto Protocol, Precautionary Measures”6
· Annex to the Ouro Protocol (CCM), General Proceedings for Claims before the MERCOSUR Commercial Commission7  

· Brasilia Protocol, “The Settlement of Disputes and Controversies”8
· Las Le(as Protocol, “Jurisdictional Cooperation and Assistance in Civil Commercial Labor and Administrative Matters Regulating both the Recognition and Enforcement of Foreign Judgments and Arbitral Awards”9
· Buenos Aires Protocol, “International Jurisdiction in Matters Relating to International Contracts”10
· Agreement between Uruguay and MERCOSUR about the Creation of MERCOSUR Administrative Secretariat11 

Future Challenges

Deepening the process of regional integration and also MERCOSUR integration into the world economy by:

· Strengthening MERCOSUR institutions and the Secretariat in Montevideo

· Establishing a settlement dispute court

· Strengthening the institutional arrangement of the Customs Union 

· Maintaining the regional process of economical growth

· Consolidating the economic and political stability of Member States

· Broadening MERCOSUR confidence within MERCOSUR Member States

· Making MERCOSUR well known in the international arena 

· Supporting economic sustainable development in the region

· Fostering the advances in science and technology to preserve environmental natural resources

EXTERNAL PRIORITY RELATIONS OF MERCOSUR: NAFTA AND THE EU

NAFTA-MERCOSUR: Free Trade American Agreement (FTAA)

The North American Free Trade Agreement (NAFTA), established between The USA, Mexico and Canada, came into effect on January 1st, 199412.

The central body is the Commission for Commerce and Trade (CCT), which meets once a year in the presence of the Ministers of Commerce and Trade of the Member States. It is supported and complemented by an administrative and technical office and may establish any number of working groups, within which decisions are made by consensus.

Chile, associate member of MERCOSUR as well as Bolivia, will be granted accession to the hemispheric trade organization in the near future.

The USA will promote FTAA as a free trade area comprising the whole continent. As of the year 2005, a free trade zone will become operative, intended designed suited to overcome the historical separation between North America and Latin America.

On the occasion of President Clinton´s latest visit to Brazil and Argentina, the Argentinean Chancellor Guido di Tella made the following statement: “The most important achievement during President Clinton´s visit was his recognition of MERCOSUR. The message was straightforward, stressing the need of establishing a free trade zone of the Americas”, (La Nación, Aug.7, 1997)13. He also noted the protagonism displayed by the private sector in the regional integration process and announced the project of integrating NAFTA and MERCOSUR, together with the other Latin American countries in FTAA. NAFTA, as any other commerce and trade organization, has instituted amicable ways of dispute settlement, according to its art. 202214: 

“Art. 2022: Alternative Dispute Resolution of Commercial Disputes


1. Each Party shall, to the maximum extent possible, encourage and facilitate the use of arbitration and other means of alternative dispute resolution for the settlement of international commercial disputes between private parties in the free trade area.

      2. To this end, each Party shall provide appropriate procedures to ensure observance of agreements to arbitrate and for the recognition and enforcement of arbitral awards in such disputes. 

      3. A Party shall be deemed to be in compliance with paragraph 2, if it is a party to and is in compliance with the 1958 United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards or the 1975 Inter American Convention on International Commercial Arbitration.

      4. The Commission shall establish an Advisory Committee on Private Commercial Disputes comprising persons with expertise or experience in the resolution of private international commercial disputes. The Committee shall report and provide recommendations to the Commission on general issues referred to it by the Commission, respecting the availability, use and effectiveness of arbitration and other procedures for the resolution of such disputes in the free trade area.”

The NAFTA Treaty contains numerous provisions, in addition to art. 2022, which govern the resolution of disputes other than the types of controversy referenced by art. 2022. 

There are four leading arbitration institutions in the NAFTA countries: the American Arbitration Association, The British Columbia Commercial Arbitration Center, the Mexico City National Chamber of Commerce, and the Quebec National and International Commercial Arbitration Center. They have entered a new agreement for the establishment of the Commercial Arbitration and Mediation Center for the Americas (CAMCA), whose objective will be to facilitate the resolution of private transborder disputes, in pursuance of art. 2022 of the NAFTA Treaty15.

ADVANCE \d12Agreement on Environmental Cooperation (AEC)

The Agreement on Environmental Cooperation (AEC), together with the International Cooperation Regarding Labor Agreement, is complementary to the Treaty16. It is worthy mentioning that these instruments were enacted before the NAFTA was established, but they were later incorporated into it.

Regarding the AEC, two basic ideas should be highlighted: on the one hand there does not exist any external or crossborder harmonization of environmental legislation within NAFTA. Each party has the right to maintain its own legislation, but the AEC obliges the parties to strict compliance with existing legislation. Non-compliance, which may give rise to controversy, is defined as a persisting pattern of omissions. Such pattern is understood as sustained and recurrent behavior (art. 3, AEC). 

In the event of such circumstances being identified, a series of consultations are initiated before the Commission, followed by a negotiation period among experts and, in the case of failure to resolve, an arbitral panel is appointed.  Each member State nominates two panel members, the fifth one is appointed by consensus. They are called binational panels. Panel members are usually retired judges or judges in office. It is the duty of the arbitral panel to control environmental law compliance in their own country. An important difference to the Nafta arbitral procedure is that this panel has the power of imposing sanctions on the non-compliant State euphemistically called “monetary contributions.”

It is interesting to note that the AEC provides a mechanism for reporting omissions in the effective application of environmental legislation (art. 14, AEC).

Regarding the concrete performance of international environmental cooperation within AEC and, in a wider context, with MERCOSUR, the vital importance of observance and compliance with environmental legislation must be stressed time and again. In view of the protection of natural resources and a policy of sustainable development in the whole region there is the necessity to implement an environmental policy. As a result, MERCOSUR has created the Permanent Conference for Environment.

MERCOSUR Environment Policy

REMA

Permanent Conference for Environment (REMA) was created to harmonize the environment strategies of the member countries17. It also works towards building environmental institutions, harmonizing criteria, providing technical support, and creating common environment policy and laws. REMA’s proposed the Common Market Group adopted “Basic Directives on Environment Policy” in 1994. The Common Market Group adopts resolutions and policy much like the European Council of Ministers does within the European Common Market. The Directives map out those goals of harmonizing environmental legislation and creating common environmental policy. Member countries have approved integration treaties within their domestic legislation. 

Presently, in spite of Member States good willingness, there are practical implementation problems to solve: 

· There is not a binding common environmental policy at the supranational level in the MERCOSUR

· The MERCOSUR Member States, in their  governmental systems, are federal republics and they must share environmental policies jurisdiction with municipalities and local governments 

The Constitutions of MERCOSUR countries have specific provisions that regulate the environmental and ecosystem subject. It is established in the Argentinean Constitution in the Art. 43, Republic of Chile Law 19-300 and in Arts. 225-VII 2 of the Brazilian Constitution and in the Paraguayan Constitution Art. 818. These Constitutions consider in general terms the same principles. The Argentinean Constitution prescribes that environment must be preserved, as part of he natural humankind heritage, and that environment is an individual and collective right of the particulars who must enjoy of a healthy, balanced environment apt to human development. The duty to preserve the environment means not making harmful activities that involve future generations and not entering into MERCOSUR countries radioactive disposals or potentially radioactive materials. 

The duty of repairing environmental damages not only means the economic compensation but also the adoption of ecological repairing measures. The State has the duty to protect the above-mentioned rights.

I believe that REMA should continue developing environmental policies because it is also a priority for the MERCOSUR civil society to preserve the environment and the ecosystems in the region. We can see these worries in NGO’s concrete actions. MERCOSUR inhabitants are very sensible and they are afraid of that the international investments and the economic growth could destroy the ecosystem and the importance for environmental projects to have local partners. To illustrate this situation I recommend the Georgetown University’ article19. It is important that REMA continues developing concrete actions concerning environment policies. I suggest the following measures:

1. To continue with the legal harmonization process that respects the federal principles established in the Member countries Constitutions

2. To accept international standards for the region

3. To implement environmental agreements between MERCOSUR Member States 

4. To follow up and control the fulfillment of contractual State obligations

5. To fund environmental programs and sustainable economic growth

6. To allow civil society participation in environmental policy making 

7. To foster the creation of an international environmental court for settlement disputes 

8. To encourage the efficient use of natural resources 

I consider as a highest priority to provide guidelines for social economic sustainable growth and to support technological development to preserve natural resources.

The harmonization between NAFTA and MERCOSUR environmental policy will be soon necessary. Moreover, The USA trade officials have hope that NAFTA-MERCOSUR convergence will result in a massive step forward towards creating the Free Trade American Association (FTAA). These environmental policies and the methods of dispute settlement require massive harmonization efforts before the year 2005/6, when the FTAA will come into effect.

ADVANCE \d12Differences and Similarities between the EU and MERCOSUR

TC \l3 "Differences and similarities between the EU and MERCOSUR
· The legislative activity performed by MERCOSUR bodies results in binding directives for the Member States. Unless they are integrated into national law, the directives will have no direct effect on the citizens (art. 42 of the Ouro Preto Protocol). This indirect legislating mechanism, based on a subsequent internal integration process, is a typical procedure of International Public Law. Hence an “International Law of Integration” has been de facto recognized. At present, MERCOSUR directives have the status of mediate applicability, as they have to be adopted through the national legislative body in each Member State.

· Whereas the EU, through the Maastricht Treaty, has become a supranational organization, MERCOSUR remains an intergovernmental institution, and its legal status is that of a representative vis-á-vis Third Parties (art.34 of the Ouro Preto Protocol.

· There is not a supranational executive body in MERCOSUR, as every representative stands for his nation’s interests, whereas the EU official serves the aims and interests of the Union.

· The EU constitutes a complex system of integration with several subsystems18. A party from the old customs union, now a single body controlling EU-external borders, there is the internal single market of goods and services and capital, a common currency, the euro, and a single Central Bank of the EU which, to date, coordinates the central banks of the Member States. In addition, a social Europe is to be built up and consolidated by means of a Common Social Policy.

· MERCOSUR, in the present state of the art, could be defined as a customs union, free settlement conditions being non-existent.

· The EU is supported by an independent juridical component, the International Court of Justice of the European Union, whereas MERCOSUR’s Court of Arbitration, established through the Brasilia Protocol (1991), is a simple ad hoc institution for the solution of concrete disputes, still lacking permanent nature.

· The laws, directives and regulations, issued by the EU enjoy direct and automatic application in the member Sates and prevail over national law. The legal instruments developed by the MERCOSUR bodies, however, are applicable only at an intergovernmental level: it becomes law by integration at the option of each member’s legislature.

· The European Parliament represents the peoples of the Union. The Joint Parliamentary Committee, in contrast, represents the Parliaments of the MERCOSUR Member States (art. 22, Ouro Preto Protocol).

· The EU has developed a legal code regulating competition in industry and trade within the EU territory, whereas MERCOSUR does not possess such regulatory corpus, unless future developments tend in this direction.

· MERCOSUR represents the voluntary association of sovereign states, which, when cooperating, are zealous of preserving their proper freedom and sovereignty, especially regarding foreign affairs.

· The EU Member States have ceded party of their sovereignty to the Union, with the creation of its superordinated administrative and judicial institutions. But, even in the EU the setting up of a single foreign policy is still an enormous challenge.

TC \l3 "Three Common Traits between the EU and NAFTA

· Mutual market access is one of the juridical protected rights for both organizations19.

· Both organizations practice a certain collective discipline, regarding their macroeconomics policies, as well as policies affecting commerce and trade. This does, however, not mean that there exists a common policy. Nevertheless, it implies the voluntary recognition and mutual respect of existing policies in the areas of either partner.

· The third common trait is the preferential treatment granted to the partners vis- à-vis third parties, regarding access to the goods and services markets. Third parties are subject to customs levies and do not participate in the Free Trade Zones.

CONCLUSION

As a conclusion, it is important to enhance Enrique Iglesias’ vision, President of the Inter American Development Bank. He proposed, in the Uruguayan daily B(squeda, January 2000: “MERCOSUR should adopt the integration European Union model by means of political agreements without limiting them to the commercial policies; such agreements suppose to cede sovereignty, currency, and competitive policies. This means the creation of a fundamental basement for future association with the rest of Latin American countries to achieve the objective of the Free Trade American Area (FTAA) with the USA.

SYSTEM FOR THE SETTLEMENT OF DISPUTES IN MERCOSUR

It goes without saying that any form of regional integration into a Free Trade Zone (FTZ) must avail itself of an efficient mechanism for the settlement of controversies among its members.

The present system ruling MERCOSUR dispute is not definitive. As Member States committed to adopting a definitive system for the settlement of disputes - art. 44 of the Ouro Preto Protocol, item 3 of Annex III to the Treaty of Asuncion, and art. 34 of the Brasilia Protocol cf. Annexes - before the completion of the external customs duty convergence process, the MERCOSUR goal is to be achieved in 2005.

Three major legal instruments for the settlement of disputes are in force:

1. The Brasilia Protocol on the Settlement of Disputes and Controversies, signed in Brasilia 

      On December 17th, 1991 (CMC, December 1991).

2. Annex to the Ouro Preto Protocol on the general procedure for claims to the MERCOSUR Commission on Commerce and Trade. The Ouro Preto Protocol is additional to the Treaty of Asunción and establishes MERCOSUR’s institutional structure. It was approved in Ouro Preto, Brazil, on December 17th, 1994

3. Directive 13/95 (CMC), which supersedes Directive 12/9x: Consultations addressed to 

      MERCOSUR Commission on Commerce and Trade Directive 6/96 (CCM),

According to Professor Dr. Alberto Davedere the main characteristics of the present dispute settlement system are the following20:

· Flexibility: according to the nature of the controversy, the system anticipates several methods for the settlement of disputes.

· Speed of procedure: As the majority of cases basically refer to commercial controversies, the terms stipulated are brief and the proceedings relatively simple.

· Binding nature: eventually the arbitral remedy ensures that the Court Award binds the parties in dispute.

· Non-permanent nature of the Courts: an ad hoc court shall be convened for each specific case, and this relates to the evolutionary nature of the system. It also prevents the incidence of unnecessary administrative costs.

The Brasilia Protocol has a direct antecedent in the Antidumping and Countervailing Duty Dispute Settlement under the USA-Canadian Free Trade Agreement of 1988, which, consequently, served as a model for the Brasilia Protocol.

In order to gain insight into this rather complex situation, the different causes of litigation shall be dealt with separately, the parties being natural or juridical persons, considering that MERCOSUR law covers not all the following possible situations are contemplated:

· Disputes between two MERCOSUR Member States

· Disputes between a private party and a Member State

· Disputes between two private parties

The legal instruments enacted and in force for the MERCOSUR area do not contemplate:

· Disputes between a Member State and a MERCOSUR body

· MERCOSUR internal disputes

· Disputes between MERCOSUR officials and its bodies

Disputes between two Member States

The system set up by the Brasilia Protocol provides procedures for the settlement of disputes between Member States, arising from the interpretation, application of or non-compliance with the provisions of the Treaty of Asuncion, as well as regarding the provisions of any ensuing Agreements (art. 1). Claims from private parties are only taken into account, when made against a Member State (art. 25).

Basically the system provides for a direct negotiation process and non-binding expert opinions, followed by a binding arbitration process, in case the two aforementioned settlement approaches are unsuccessful.

Negotiation

Member States carry on the negotiation. Direct negotiation between the Member States in dispute (art.2) is the first procedure to be applied.  The Member States in dispute shall inform the Common Market Group (C.MG) via the Administration Office about the actions undertaken and their results (art. 3.1).

Except among the parties involved, direct negotiations shall not exceed a 15-day term counting as of the date when the existence of a dispute has been reported by one of the Parties (art. 3.2).

Intervention of the Common Market Group

In the event of failure to reach an agreement, the Parties may submit the issue to the consideration of the Common Market Group. The Group shall take note of the background of the dispute and may seek the opinion of experts, in order to issue a recommendation to the parties in dispute. This recommendation is to be rendered within 30 days, as of the receipt of the notification (arts. 4 to 6).

Arbitration as a Definitive Settlement Procedure 

In the case of no solution having evolved with the application of the before mentioned procedures, any of the parties may resort to the remedy of the arbitration system laid down in the Protocol.

It should be noted that the arbitration process referred to was set up by and for MERCOSUR. Recourse to arbitration is optional for the party that initiates it, but its rulings bind all the parties involved (art.8). The arbitration panel (Tribunal) possesses jurisdiction, and its power derives from the political will of the Member States, as laid down in the Brasilia Protocol, in which Member States agree to submit disputes to arbitration. Yet the efficacy of the finality of its awards is independent of the Member States.

The ability to constitute an Arbitral Tribunal provides a permanent factor in support of the resolution of disputes even though its agents are ad hoc arbitral judges. It operates according to the provisions laid down in the Brasilia Protocol. It must be stressed that the same arbitral procedure, whose details will be discussed below, is also applicable to controversies between a private party and a state. The Protocol determines arbitration as the last compulsory mechanism for resolving disputes for both types of claimant.

Procedure

Procedural action is undertaken by the Member States in the following way21:

· The Claimant State informs the Administrative Office of the initiation of the arbitration process (Chapter IV.I) the Office forwards this communication to the other State taking a stance in the dispute and to the Common Market Group.

· Designation of the respective arbitrators.

· Once the Court has been constituted, it will determine the place of action and the rules of procedure, the process applicable, its juridical form and duration (art. 10).

· The Court is theoretically empowered to adopt provisional measures (precautionary action) to prevent irreparable damage to the parties (art. 15).

· The Court shall rule pursuant to the provisions of the Treaty of Asuncion and derivative instruments. The parties may agree to an award ex aequo et bono.

· After the Tribunal has been constituted an information period is initiated.

· The States involved in the dispute may nominate consultants and advisors, as well as their representatives.

· The Court decision shall be issued in writing within a period of 30 days, prorrogable for another term of 30 days, upon the Order of the Presiding Judge of the Arbitration Court.  Decisions are adopted by majority vote and cannot be influenced by a dissenting vote.

Implementation 

The decision has to be executed within 15 days from the date of award notification (art. 21.2). Within this period the parties may appeal to the Court for clarification, this, however, does not interrupt the enforcement procedure (art. 22). However, the arbitrators may stay award performance until a decision on the appeal is handed down, normally within 30 days.

Temporary compensatory measures may be adopted within this period, such as suspension of concessions or equivalent actions in order to enforce compliance (art.23) In the event of non-performance a new procedure may be initiated.

Procedural expenditures shall be proportionally borne by the litigating parties. Half of the amount levied is the Presiding Arbitrator’s fee, the other half is to be distributed in equal proportion among the other arbitrators, unless the Court decides otherwise. This latter clause confers certain arbitrariness upon fee distribution and could give rise to the claims of unfair treatment.

Designation of the Arbitrators

The modus operandi is somewhat complex. Arbitrators are designated from two closed lists, both of which are registered with the Administrative Office:

List 1: Each member State designates 10 arbitrators (annex. 10).

List 2: The Common Market Group designates 16 arbitrators, eight of whom shall be nationals of the Member States and eight shall be nationals from Third Countries (annex. 12).

Art. 13 provides that the arbitrators shall be jurists of renowned competence in the matters subject to dispute.

Once a case has been filed with the Administrative Office, an ad hoc Court will be constituted consisting of three judges, nominated from list 1. Each party to the dispute will designate one arbitrator, normally one of its own nationals on the list, except when that party comprises several States, in which case they will agree on one arbitrator among all their nationals (art.14). The third arbitrator shall not be a national of any of the States involved in the dispute. He shall be designated jointly by the arbitrators nominated by each Party and shall preside over the Court. In addition, a substitute arbitrator shall be designated to replace any of the three in the case of incapacity or failure to act (art. 9.2).

Arbitrator designation shall be complete within the fortnight 15 days following notification by the Administrative Office of the summons before the Court to the other Party (art. 9.2.11). If that Party fails to designate an arbitrator, the Administrative Office will designate one from list 1.

If the arbitrators designated by the parties to the dispute fail to agree on the third arbitrator, the Administrative Office, upon request of either, will resort to list 2, set up by the Common Market Group, and to designate him by lot (art. 12.1).

The Brasilia Protocol, by determining this arbitration procedure, endeavors to reconcile juridical competence and impartiality of the judges serving on the ad hoc courts. Objectivity is ensured by the designation of the third arbitrator, who must be a national of a non-party state through mutual agreement. Arbitration proceedings shall only be initiated in the event that all other conciliation procedures had failed.

DISPUTES BETWEEN A PRIVATE ENTITY AND A MEMBER STATE

The Brasilia Protocol establishes in Chapter V the circumstances under which private claims may be filed against Member States22
Private parties (natural persons or enterprises) can make claims as a result of any sanction or application of any legal or administrative steps with restrictive, discriminatory or unfair competition effects. Effects from any of the Member States in contravention of the Asuncion Treaty, its Protocols, the Agreements enacted under the Treaty, Common Market Council Decisions, Common Market Group Resolutions or any derivative MERCOSUR legislation (arts. 25-32).

Claims shall be made before the National Section of the Common Market Group of the member State in which the claimant maintains a regular residence or business establishment. The claimant must offer sufficient evidence to permit the National Section to determine the veracity of the contravention and/or the claimant’s loss or the threat received (art. 26). This National Section of the Common Market Group may then contact the National Section of the member State charged with the contravention for consultations, or else may forward the claim directly to the Common Market Group without further examination. This Body has sufficient discretionary power to designate three specialists to decide whether there are fundament grounds for the claim. If no agreement has been reached within 30 days, a list of to date 24 experts (six nominations per member State), registered with the CMG Administrative Office, is available to settle the dispute by means of expert opinion submitted to the CMG. In the case that there are grounds for the claim, any other MERCOSUR Member State may call for adoption of corrective measures in dispute within 15 days. After this the Member State may directly resort to the arbitration proceedings discussed above.

Hence private claimants do not have direct access to MERCOSUR jurisdiction under the system presently in force. It should be highlighted, however, that the MERCOSUR system is strongly influenced by the North American Alternative Dispute Resolution system, which also relies on consecutive procedures of negotiation, mediation and, last but not least, arbitration. In any case, arbitration is the procedure of last instance in the settlement of disputes between Member States. Please note that the arbitral procedure applicable to this case, as stated above is the one described in the chapter on Disputes between States.  Hence, for private parties to have standing to bring a claim, a Member State has to take up the claim and file it against the contravening Member State. Thus, private parties’ ability to bring a claim is derived from their residence in a Member State and is discretionary. Should the Member State not choose to bring the claim, the private party cannot unilaterally press its claim.

Claims made before the Commission on Commerce and Trade

Proceedings are regulated in the Annex to the Ouro Preto Protocol on general procedures for claims addressed to the MERCOSUR Commission on Commerce and Trade. Private claims have to be submitted to the National Section of the MERCOSUR Commission on Commerce and Trade. In the case of dismissal, the claimant is, again, deprived of the protection of the juridical system, as only the State is entitled to resort to the arbitration system (art. 7).

Consultation system

Consultation is the only legal instrument to be effectively used by private persons. Legal persons, i.e. entrepreneurs, tend to make their claims before the Commission on Commerce and Trade, although the system was originally conceived for consultations among Member States only.

Genesis of the permanent court of arbitration’s role in the settlement of MERCOSUR Disputes

Before discussing the development of Private Commercial Claims for Arbitration within MERCOSUR, certain concepts should be clarified relating to the central thesis of this article, i.e. the role of the PCA in MERCOSUR.

The MERCOSUR Signatory States are also signatories of the 1899 and 1907 Conventions for the Peaceful Settlement of International Disputes23. Arts. 15 and 37 of the Convention, respectively, state that the object of arbitration is the peaceful settlement of disputes of the 1907 Convention established by agreement of the Signatory States, the PCA. As a consequence of the relatively recent enactment of MERCOSUR’s legal instruments, there exist at these time lacunae which have to be overcome. The Brasilia Protocol, which will be discussed below, is the juridical instrument par excellence for the resolution of controversies. Where the Protocol itself is silent, it directs claimants to resort to the “principles and provisions of international law applicable to the issue.”
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An international or supranational Court such as appears in the European Court of Justice has not yet been included in the MERCOSUR integration process. Arbitration is the only indirect alternative in the resolution of controversies between private parties.

In the MERCOSUR region disputes between private parties may be settled by means of:

· Arbitration, if the claimant State chooses to press the claim,

· Other, alternative remedies of dispute settlement,

· National law court jurisdiction.

International Arbitration between Private Parties

The legal instruments regulating international or MERCOSUR internal arbitration between private parties are the following:

· Las Le(as Protocol, 1992: Protocol on Jurisdictional Cooperation and Assistance in Civil, Commercial, Labor and Administrative Matters, regulating both the recognition and enforcement of foreign judgments and arbitral awards, arts. 18-24, arts. 25-28 being equally applicable.

· Buenos Aires Protocol, 1994, Protocol on International Jurisdiction in Matters Relating to International Contracts, signed in Buenos Aires on August 5th, 1994. It regulates Court jurisdiction regarding disputes over international contracts and recognizes arbitral awards (art. 4, par. 2), with the caveat that such arbitral awards should not have been rendered abusively (art. 4, par. 2).

MERCOSUR countries have ratified the following international conventions:

· The UN Convention on the Recognition and Enforcement of Foreign Arbitral Awards, signed in New York on June 10th, 195824, and at present adhered to by 110 countries, among them Argentina, Paraguay and Uruguay. Ratification by Brazil is still pending.

· The Inter American Convention on International Commercial Arbitration, concluded in Panama on January 30th 197525. This is the basic legal instrument applicable in the MERCOSUR region in case of international commercial arbitration.

· The Inter American Convention on the Extraterritorial Efficacy of Foreign Court Decisions and Arbitral Awards signed in Montevideo on May 8th, 1979.

According to the domestic law, within the MERCOSUR Member States, the legislation is the following:

· The domestic law corpora of Argentina, Brazil, Paraguay and Uruguay all contain, in their procedural law compendia, provisions regulating arbitration26. (Arbitraje en los Países del MERCOSUR”, in: Journal of the Chamber of Commerce, S.P. Brazil. 1997).

· Under the Argentine Constitution, State and provincial authorities may legislate procedural rules. Hence arbitration finds legislative support in the Civil and Commercial Law Codes of the Country (arts. 736 to 773), as well as in the Procedural Civil and Commercial Law Codes of each of the Argentinean provinces. In Brazil, Act nr. 9307 adopted in 1996 institutionalizes arbitration as a valid form of jurisdiction. The Procedural Civil Law Code of Paraguay (arts. 774 to 835) provides for arbitration, and finally in Uruguayan legislation arbitration has been provided for in the General Law Code of the Republic (arts. 472 to 507) (bis idem).

This may serve as a succinct synopsis of the legislative panorama and allows us to examine the formal validity of the arbitral process and requirements for recognition and enforcement of an Arbitral Award.  It must be borne in mind, however, that MERCOSUR is engaged in the dynamics of evolution and appears at times to be a laboratory of legislative engineering.

FORMALITIES AND REQUIREMENTS FOR RECOGNITION AND ENFORCEMENT OF ARBITRAL AWARD

Arbitral Agreements 

Arbitral agreements have to be rendered in writing and signed by the parties in dispute. They follow the requirements laid down by the model legislative body, UNICITRAL, the United Nations Commission on Trade Law, in the 1958 New York Convention (arts. 1-2-11) and in CIDIP-I (the Interamerican Convention on International Commercial Arbitration, Panama, 1975).

According to art. 1 of Panama Convention (in Spanish CIDIP-I), arbitral agreements may be stipulated in the terms of the commercial contract or agreed upon afterwards, even when the dispute has already arisen. Agreements should not be achieved through abusive means (e.g. denial of due processes), in the case of international contracts (art. 4, Buenos Aires Protocol).

In MERCOSUR private arbitral institutions and the Chambers of Commerce monitor commercial arbitration. There exists consensus regarding the application of UNCITRAL rules and ratification of the Agreement on International Commercial Arbitration is imminent.

The law of the place where the agreement was executed determines the formal validity of the arbitral agreement (as stipulated in the aforementioned Agreement on International Commercial Arbitration). In the event, however, that the local requirements of formal validity have not been fulfilled, this defect can be corrected by the application of the law of one of the States with which contractual nexus exists. For example could be in the case where a connection exists between the subject matter of the contract and a MERCOSUR State.

Recognition and Enforcement of Arbitral Awards 

MERCOSUR has provided decisive support to the legal foundation of arbitration by putting arbitral awards on an equal footing with court judgments, as laid down in the Buenos Aires Protocol, which came into effect in 1996.

The recognition and enforcement of arbitral awards in MERCOSUR are, as a general rule, governed by art. 5 of the Panama Convention. However, MERCOSUR now possesses its own regional legal instruments for the recognition of arbitral awards and the Ouro Preto Protocol concluded in December 1994, in relating to Precautionary Measure. This means coordination, actions and support among judges and arbitrators.

The claim may be forwarded via judicial letter rogatories. This means, to pursue cross-jurisdictional cooperation in multinational disputes. Where the jurisdiction of a single State is no longer sufficient but requires, through rogatory procedures, the supportive and cooperative services of foraneous jurisdictions to ensure the effectiveness of the proceedings, communications, the obtaining of evidence and perform bond implemented by the judge addressed in the letter rogatories27.

In summary, in the MERCOSUR countries the requirements for claiming the recognition and enforcement of judgments are basically ruled by the 1995 Panama Convention, and for any circumstances not covered by this instrument, the Las Le(as Protocol of 1992 is applied.

The requirements for the recognition of arbitral awards are governed by the universally recognized principles of the Panama Convention. Regarding notifications, constitution of the court, the binding nature of the award and the legal qualifications of an issue to be subjected to arbitration, as well as the absence of interference with public order28.

In the case of Argentinean Law, the following issues are not to be submitted to arbitration: issues relating to the Law of the Sea, Bankruptcy Law, Company Law, Patent and Trademark Law, Competition and Market Regulations29.

Specific Arbitration Conditions in MERCOSUR

Las Leňas Protocol

Regarding the formalities in the authentication of public documents, Argentina is a signatory party to The Hague Convention, October 6th, 1961, which dispenses authentication of foreign public documents bearing the Apostille30. As a general rule, other countries in MERCOSUR still require authentication by the issuing State, however a general unification process is in course.

It is important to bear in mind that documents must be translated into MERCOSUR’s official languages, Spanish or Portuguese, depending on where the award is to be enforced.

The reasons authorizing grounds to refuse recognition of an arbitral award are stipulated in art. 5 of the Panama Convention, 197531.

THE INTERNATIONAL COMMERCIAL ARBITRATION

IN MERCOSUR PLUS BOLIVIA AND CHILE

The Challenge of Private Party Participation

One of the main requisites of MERCOSUR has been the commitment of the State Parties to harmonize the legislation of the comprehended sectors and areas in MERCOSUR.

As a result, therefore, it is necessary to have, within the scope of the region, instruments capable of solving the disputes between private parties in a uniform fashion and subject to applying with certain in the Member States.

The participation of private parties in international trade disputes encompass a range of current policy issues and ideas that have begun to transform the structure of international economic institutions over the past five years. The individual vis-à-vis globalization? 

Individual citizens are increasingly implicated in some way not just the number of trade agreements of which their governments are part but also by the nature of those agreements, which touch to be outside the sphere of international economic regulation and within the domestic, democratically accessible domain. Today trade policy in fact represents the heart of national policy making. 

Work began with this premise in order to elaborate a project among the four member countries. This project is to be adequate for all of the foreseeable situations. The originally base project was presented by the Brazilian Delegation and, from there, it was a joint labor with the subsequent modifications filed by the other Delegations of the Member States. These were later incorporated into the definite text of the Protocol.    

Although the practice of arbitration in matters of international commerce began many years ago, the purpose of these agreements is to make the organization uniform and the functioning of arbitration is not only for the development of regional and international commerce, but it is also seen as a factor of harmony and peace in the MERCOSUR plus Bolivia and Chile as well a in the region at large.

Having in mind these indications and the convenience of facilitating the private sector with the use of alternative methods of solving the disputes that could arise from international commercial agreements, Argentina, Brazil, Uruguay and Paraguay have adopted the Agreement on International Commercial Arbitration of MERCOSUR on the 23rd July, 1998.

Up to now MERCOSUR has signed with Chile and Bolivia the so-called Protocol on Commercial Arbitration. Analyzing the indicated protocols, we deem them as one unitary protocol because they are identical with the only difference that the second one refers to MERCOSUR with the associated States such as Bolivia and Chile32.

On international conventions the coming into force requires legislative approval and the ratification of a minimum number of the States which are Parties thereto. However, this assumption is important that the Member States jointly have agreed to elaborate and approve the Agreements of solving the conflicts between the private sector on contractual issues. This comes to signify that such agreements were originated by compromise and, as a result, the enforcement thereof is imminent. Up to the present time the regulatory system of MERCOSUR had not been contemplated as a mechanism of solving disputes among private parties. The society actors in the region of MERCOSUR, Bolivia and Chile have the opportunity to participate in trade organizations in a way that is consistent with the principles of democracy, given the changing nature of trade agreements. Do the actors of civil society have the opportunity to participate in the interpretation of those trades’ protocols in the MERCOSUR Region through access to dispute settlement?33
These Protocols of MERCOSUR plus Chile and Bolivia have provided as a right to understand access to dispute settlement. This represents a significant departure from classical principles or international laws where only States (and later, international organizations) had status in international proceedings. 

Legal Scope

Scope: these protocols refer to arbitration as a private alternative dispute resolution to settle disputes which have appeared as a consequence of international commercial contracts between private parties, legal or individual. The term commercial according to UNCITRAL model law gives two examples of commercial contracts that include arbitral agreements:

I. The scope of the application of the international jurisdiction often includes, but not limited to the following transactions:

· Any trade transaction for the supply or exchange of goods or services

· Distribution agreement

· Commercial representation or agency

· Factoring

· Leasing

· Construction works

· Consulting

· Engineering

· Licensing

· Investment

· Financing

· Banking

· Insurance exploitation agreement concession

· Joint venture or the other form of industrial or business cooperation

· Carriage of goods or passengers by air, sea, rail or road

II. The scope of the application of these Protocols excludes the following commercial contracts:

· Legal relationships between bankrupt entities/individuals and their creditors and any other analogous proceedings (especially concordat composition with creditors).

Territorial Scope

The provision of art 3 shall apply for individuals and legal persons to a basic contract or an arbitration agreement have, at the time of the conclusion of that agreement, their domicile, residence, place of business, branch, are located at more that one MERCOSUR Member States. The general principle is as I mentioned above, the autonomy of the parties, thus, the parties have expressly agree to apply the MERCOSUR Protocols. We must take into account that the Protocols restraint to define the territorial scope of the MERCOSUR because it coexists with another trade agreements in the region.

Arbitration Agreement 

An Arbitration Agreement is an agreement by the parties to solve all or certain disputes, which may arise between them in respect of a defined legal relationship. An arbitration agreement may be in the form of an arbitration clause in a contract or separate agreement (autonomy of the arbitration agreement). These protocols have established the autonomy of the party means, allows the parties to choose the law that they deem most appropriate and to set aside compulsory domestic rules for the exclusively local contract even under the same law. The parties may thus confer on the contract the most useful for self-regulation (lex utilitaris) while respecting those limits (related to capacity of the parties and validity agreement of the arbitration, art. 7). That means, according to art 5 the arbitration agreement is autonomous respect to the base contract. The Absolute nullity or invalidity does not imply arbitral agreement.

Art. 5 of these protocols establish the compulsory nature and the binding effects of the arbitration clause. Art. 21 provide for the possibility of petitioning the arbitration tribunal for an increase in the Award. Its annulment can be achieved trough an action for annulment to be filed before the judicial authority of the states where the headquarters of the Arbitration tribunal is located (art. 22). Arbitration can be agreed upon beforehand or at a moment after the controversy arises (article 2). In relation to the contractors, they must be reliable, independent, impartial and neutral (article 16 and 17). Pursuant to article 6 communication between the parties and the tribunal reflects modern means of communication (fax, electronic e-mail, etc.).

Languages

Spanish and Portuguese

Place of the Arbitration

MERCOSUR Member States plus Bolivia and Chile

On respect of arbitration proceedings foreseen in the Protocols two arbitration types have been contemplated: Institutional Arbitrations and Ad Hoc Arbitrations. The principles of the presence of both parties, the equality of the parties, the impartiality of the arbitrator and of his free convincement, although the most prestigious character of modern arbitration is institutionalized. Its efficiency, impartiality, flexibility, experiences and prestige characterize the institutional arbitration. The ad hoc arbitration means that an arbitration court is created for each conflict, and once it is solved, such court is dissolved. 

Art. 12 fixes the general regulations of procedure in the supposition that arbitration ad hoc is contemplated, and whenever the parties have not set forth their own rules (usually, the Chambers of Commerce use UNCITRAL 1985 Rules). In case of legal vacuum, the provisions of the Interamerican Convention on International Commercial Arbitration (CIAC) in force at the time of their stipulation in the arbitration clause are used. This will be in consistency with what has been set forth in Article 3 of the Panama Convention dated in 1975. This means that the parties enjoy absolute freedom in order to establish the agreement on the autonomy of the parties of the arbitration proceeding. 

The Interamerican Convention on International Commercial Arbitration was signed in Panama on the 3rd January 1975, known as CIDIP-I on Private International Law. This Convention is now in force in 16 American countries. Among the subjects therein contemplated it specifically refers to arbitration and it is in force in all of the MERCOSUR countries plus in Chile and Bolivia. Whenever the Agreements come into force, they shall coexist with CIDIP 1 since they have also ratified the mentioned Conventions.

Referring to the appointment and substitution of the Arbitrators, it has been foreseen that in the arbitration Ad Hoc the parties appoint and substitute their arbitrators according to the rules of procedure of the regulation of the arbitration institution which in common agreement the parties have duly elected. Only in cases where the arbitration regulation has not been established the rules of procedure for the CIAC (Interamerican Commission on Commercial Arbitration) shall be applied.

In a nutshell, in general it can be said that there is consensus on the subject. In honor of efficiency, international universally and pragmatism among private arbitration institutions and the Chambers of Commerce of MERCOSUR, plus Bolivia and Chile of applying the regulations of the Model Law on International Commercial Arbitration of the UN Commission for International Commercial Law, UNCITRAL Rules, 21st June, 1985.

These protocols are adopted and accepted standing international conventions such as Interamerican Convention on Commercial Arbitration (Panama 1975), Interamerican Convention on Extraterritorial Efficiency, Foreign Judgments and Foreign Arbitration Awards (Montevideo 1979) and UNCITRAL rules 1985. As a result that I mentioned above it exists a jurisdictional cooperation in the MERCOSUR plus Bolivia and Chile Protocols between judges and arbitrations in relation to enforcement of judgment and arbitral.

Juridical Cooperation

It is not incompatible with an arbitration agreement for a party to request, before or during arbitral proceeding, from a court an interim measure for a protection and for a court to grant such measure. 

Recognition and enforcement of foreign Award according to UNCITRAL rules the general principle is: an arbitral award irrespective of the country in which it was made, shall be recognized as binding, upon application in writing to the competent court. 

The Protocols has adopted this principle within the context of MERCOSUR plus Bolivia and Chile and it is recognized in the application of the:

-Administrative Juridical Civil Cooperation (Las Le(as, 1992)

-Extraterritorial Efficacy of the Judgments and Arbitral Awards (Montevideo Treaty, 1979)

-CIAC (Panama, 1975) 

At least I would like to resume, from my point of view. These protocols have adapted and adopted the UNCITRAL rules to the specific needs of the region, according to CIDIP 1 and MERCOSUR legislation.

Current Issues in the Arbitration Institution

I wish to make reference to two important practice matters that are very important subjects to be taken into account when speaking about arbitration as a means of solving conflicts. They are the international commerce of Internet and the costs of arbitration itself. 

The Electronic Commerce

The intention of this report is not deeping into this subject, it is just to mention it. E-commerce is currently expanding considerably, it does not stop at geographical frontiers between states. However, business deals contacts and contracts conducted via the Internet can engender disputes in the same way as traditional business and trade activity. These relations will have links with more than one national legal system because the parties are domiciled in two different Member States. 

There are two crucial questions concerning the performance of international commercial contracts:

1. Which court has jurisdiction to hear the dispute?

2. Which law will that court apply to determine the rules applicable to this dispute?

Arbitration, conciliation, and mediation are the only possibilities in the 21st century to settle amicably dispute originated by the electronic commerce.

The Cost of Arbitration Proceedings 

At the present time, there are scores of small and medium sized enterprises in the MERCOSUR area plus Bolivia and Chile. They have very credible claims against international contractual partners, but they cannot exercise such claims simply because they can not secure the several thousand dollars which must be dedicated to pay fees and aggregate attorney costs. This all sums up in international arbitration. Arbitral justice is the only Justice they have. There is no other possibility for such medium size companies throughout the MERCOSUR countries plus Bolivia and Chile region. This is one of the inconveniences of the international arbitral system of today and a prime obstacle of making such universal mechanism for the settlement of international disputes in the world of business. I am consequently making a call for the creation of a fund. I can not forget that the arbitration system in Banks is being used in MERCOSUR region, in respect of subjects pertaining to consumer credit cards, amounts below the U$1,000. The big European and American Banking entities such as Citycorp, the French Bank, etc. are now adhering themselves to such system.

Financial Assistance Funds

Enrique Iglesias, the President of the Interamerican Development Bank (IDB), (expressed in Paz, Desarrollo y Democracy, IDB, 1998) has fostered interesting micro enterprise programs in MERCOSUR region also, where large amounts of capital are funneled through non-profit organizations to fund low interest small business loans34. I consider the next step is that the IDB finances the settlement of dispute that could be originated during the commercial exchanges of these enterprises because the commercial disputes are a logic consequence in the financial world. Therefore, it is necessary to create a fund with through existence of warranty or otherwise it might help financially small and medium enterprises in MERCOSUR plus Bolivia and Chile to have access to international arbitral justice supported by i.e. the IDB and the PCA. These funds would ensure that those enterprises engaged in international trade and, which due to the economic situation can not by themselves finance the costs of bringing an arbitral claim. The enterprises could find the necessary financial support by the IDB and the PCA. 

I launched this preposition above mentioned for MERCOSUR region plus Bolivia and Chile, with the cooperation of BID35. I also consider that PCA Financial Assistance Fund finances the costs of the settlement of international disputes, as Professor Alfred Rest, University of Cologne, quoted: “In future this model should be extended also to Non-State-Actors. It should also be deliberated to reduce the costs in general to make the PCA more attractive”. 

THE FIRST INTERNATIONAL ARBITRAL AWARDS IN MERCOSUR36
The first Tribunal arbitral award set up in MERCOSUR, is an extraordinary event for the integration project in the region. 

The Brasilia Protocol for Settlement of Dispute in MERCOSUR, established on December 17th 1991, as I mentioned before, made possible the creation of ad hoc tribunals for settlement any dispute against regional integration.

The first tribunal for the former mentioned purpose was created on February 1st 1999 because Argentina made reclamation against some decisions that Brazil has taken, which to Argentinean opinion, could be restrictive for interregional commerce and could affect the exchanging normal processes. The tribunal was integrated with three arbitrators: one Uruguayan, who acted, as the president of the tribunal, one Brazilian and the other was Argentinean. 

The tribunal rendered judgment about the case on April 28th, Montevideo, 1999, which condemned the Brazilian application of previous automatic importing licenses.

It is an important arbitral award because it finishes the mentioned restriction, which Brazil established unilaterally, and it makes functional a new instance that have been never used before, unless the Treaty of Asuncion was signed eight years ago and the Ouro Preto four years ago.

There were two opposed criteria in MERCOSUR. One of them was firmly convinced that this type of solutions could make obvious the existence of differences in the integration process, which will affect the MERCOSUR image for nationals and outsiders. The most advisable was trying to solve disputes by negotiation. On the other hand, the conception preferred to solve disputes by solution of controversies that would strengthen the integration in the region. Therefore, there was no space for politicians and diplomats negotiation. The existence of this Arbitration Tribunal makes possible that parties in disputes appeal to it. Before this tribunal entered to action, the party that exhibited more power within MERCOSUR usually won.

After the MERCOSUR arbitral tribunal ad hoc was established, many others will follow it, and some of them are in the creation stage. In this way, a solid conscience about intangibility of assumed commitments in the integration is conformed. At the same time jurisprudence about different existent subjects will be accumulated.

Presently, the tribunals are established by means of a particular process that could be changed in the future when a permanent flow of cases justifies the existence of a Permanent Tribunal of Arbitration located in MERCOSUR.

Argentina’s Supreme Court Antecedents for Supporting the Arbitral System in International disputes

At the doorstep to the new millennium, the Argentinean Supreme Court has recognized the need of coordination and cooperation between judges and arbitrators, thus opening new and promising perspectives for arbitration in MERCOSUR37. Both institutions share concern about the protection of private interest and the respect for the independence of the parties in dispute to ensure a faire solution of controversies.

The Supreme Court of Justice of the Republic of Argentina created a precedent in favor of arbitration with the case Sargo vs. YPF (act 1975-A450). The Court did not accept the opinion of the Public Prosecutor who pointed out the unconstitutionality of submitting a State Enterprise to arbitration. Hence the Court recognized the validity of arbitration as such, albeit disqualifying the award as arbitrary, having given grounds for an extraordinary appeal to prosper against it.

Another recent case before the Argentinean Supreme Court made further headway in this direction. We refer to Fibraca Constructora vs. Salto Grande Joint Technical Commission (93-07-07 T 316 P .1699). The judgment means decisive and direct support to international arbitration. The Supreme Court motivated its dismissal of an extraordinary appeal against the award of the Salto Grande Arbitral Tribunal in pursuance of art. 27 of the Vienna Convention on Treaty Law none of the Parties may allege provisions of Domestic Law to motivate its contraventions of a Treaty/Agreement.

The “agreement on headquarters”, establishes the immunity of the Joint Technical Commission. The Supreme Court determined that, the principles of public constitutional Law being safeguarded and ascertained by the authorities of the Argentinean State, international treaties are to be given preference in the case of conflict with any domestic rule or regulation.

The Court made it clear in the judgment that it considers the award in conformity with the requirements of international cooperation, harmonization and integration, which the Republic of Argentina has subscribed to, and waves the eventual liability of the State regarding the action of its internal agencies.

Concerning the arbitral activity of the Salto Grande Joint Technical Commission, the Supreme Court decided that the obligation to avail itself with adequate remedies for the settlement of disputes in which it is a party implies the immunity of jurisdiction.

Deprivation of justice is not a valid argument in this context, as there exists international jurisdiction accepted by Argentina to which the parties had submitted the dispute on their own accord. It is not proper for the Supreme Court to review the decision of the Arbitral Tribunal, as such undertaking would contradict the spirit of the international standards agreed to which both bodies are committed. The Supreme Court concluded by stating that the jurisdictional immunity with which the Salto Grande Joint Technical Commission is invested prevents its awards from any revision.

THE ROL OF THE PCA IN THE SETTLEMENT OF DISPUTES IN MERCOSUR
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Genesis of a Potential Role for the PCA

As an introduction to the subject, I find relevant to review briefly highlights of the PCA history, particularly recent innovations, which have improved its accessibility and modernization. Secondly, I provide a short review potential of the legislation on arbitration enacted by MERCOSUR, as well as the International Conventions that relate the PCA to the MERCOSUR countries. Thirdly, I define the role to be played by the PCA concerning arbitration in the MERCOSUR Member States.

The Permanent Court of Arbitration was established in 1899 as one of the most important results of the First International Peace Conference, held in The Hague in 1899. The Conference adopted the Convention for the Peaceful Settlement of International Disputes, which was aimed at “obviating, as far as possible, recourse to force in the relations between States” by the “institution of a Tribunal of Arbitration accessible to all”38. 

The PCA, in a process of revitalization and review of arbitral procedures in accordance with the UNCITRAL rules, widened its scope in 1991. The rules had been expressly set up by the United Nations to make them compatible with the PCA’s sphere of competence, as well as with the Civil Common Law systems and other legal regimes.

Special mention must be made to the fact that the PCA Secretary General is empowered to designate “appointing authorities”, as well as of the option of free designation of arbitrator open to the parties39.

Furthermore, it must be stressed that the PCA, which has permanent observer status with the UN General Assembly, is the only international organization specialized in international arbitration and is competent, upon agreement by the parties, to settle disputes between:

· Two Parties, of which only one is a State

· International Organizations and Private Parties

· Intergovernmental Organizations

Other main activities are:

· Registry of arbitration proceedings

· Designation of Appointing Authorities by the Secretary General

· Assistance and advisory services, even to private parties interested in learning about how to settle disputes by means of arbitration which includes mediation and conciliation services. At present known as Alternative Dispute Resolution

· In general, the PCA is competent for all arbitration cases submitted to it by agreement of the parties

Under the sponsorship of its Secretary General in an effort to make the PCA more accessible to the international community, the PCA has issued six sets of Optional Rules published in its Basic Documents series, which contains conventions, rules, model clauses, and guidelines40. These Optional Rules were drafted taking into account the different conditions of the parties to disputes, the freedom of the parties involved to choose appropriate procedures.

This publication does not pretend to offer a comprehensive report on the valuable information and documents produced through the PCA, but it endeavors to make a contribution to the PCA’s visibility and to encourage interested members of MERCOSUR and the international community to obtain information and make use of this institution.

The MERCOSUR countries, Argentina, Brazil, Paraguay and Uruguay, plus Bolivia and Chile, are signatory and contracting powers of The Hague Convention41. Hence the PCA is a natural forum for resolving disputes for them. Since the PCA’s origin, these countries have shared and supported the Court’s objectives and ideals, especially that of promoting the peaceful resolution of disputes.

Since 1991, the history has taken its own course and has offered new opportunities. The role of the Secretary General under the UNCITRAL Rules open new ways for the development of arbitration. This new PCA’ developments will influence international regional organizations such as MERCOSUR.

MERCOSUR finds its niche to channel and a chance to improve the efficiency of its own regional arbitral system. MERCOSUR is one of the emerging participants in the world of International Arbitration for the 21st century. MERCOSUR has established its own regional institutions such as the Administrative Secretariat of Montevideo, Uruguay. It is worthy to foster the arbitral system of the region throughout the mentioned Secretariat.  

MERCOSUR needs prestigious international forums that can reinforce its free market objectives and cooperate in the development within MERCOSUR mechanisms, institutions and juridical instruments for the international dispute settlement. Thus, the ratification by three of the four Member States of the New York Convention, 1958, and by all Member States of the Inter American Convention on Commercial Arbitration, Panama 1975 (see p. 21-22, “Regulation of Controversies in MERCOSUR”, International Jurisdiction) illustrates the current movement in this direction.

The Role to be played By the PCA

Lacunae Coverage of the MERCOSUR Regional instruments 

Limitation of the Regional Organization, MERCOSUR

The PCA rules of procedure are well suited to lacunae in the MERCOSUR regional instrument for the resolution of disputes. For instance, the Brasilia Protocol, the crucial instrument regulating arbitration, refers expressly to the “principles and provisions of International Law applicable to the issue” in case of gaps in the legislation as it presently exists.

Currently MERCOSUR’s arbitration body does not have jurisdiction over:

· Disputes between a Member State and a MERCOSUR body

· Internal Disputes in MERCOSUR

· Disputes between a MERCOSUR official and its bodies

Visibility of the PCA in the MERCOSUR
Networks of Information

The potential role of the PCA mentioned above in the MERCOSUR region could be of mediating a more intense mutual approach. In addition, another role of PCA could be creating furthering the science of international arbitration providing information, lists of arbitrators and appointing authorities and technical assistance to practitioners in the field of Alternative Dispute Resolution within MERCOSUR. The PCA could encourage dialogue among entities to exchange information and pool resources by presenting and facilitating international Symposia in the region, thus, the PCA could further resort to arbitration under its auspices until MERCOSUR institutions are developed to meet the regions needs.

In addition, for the long term, as arbitration becomes party of the alternatives open to MERCOSUR businesses, recourses to PCA arbitration would remain as an option in contracts between European entities and MERCOSUR multinational firms, becoming more visible by private initiatives. The PCA could advise the MERCOSUR Chamber of Commerce on ways of determining the requirements of MERCOSUR merchants regard the institution of arbitration. It also could take on board any additional functions emerging from concrete institutional demands. In MERCOSUR, as one would logically expect, the private sector has advocated recourse to commercial arbitration,  in particular the private arbitral institutions and of course the Chambers of Commerce have played a significant role as the natural stakeholders in this development in MERCOSUR. Furthermore, the fact must be underlined that the MERCOSUR Rural Societies agreed, in 1994, to institute the so-called Arbitral Tribunals. Two Arbitral Tribunals were established. One of them was set up to resolve international dispute in respect of livestock and cattle, and the other one concerning trade exchange, industry and agricultural policies within MERCOSUR. An important point is that these Rural Tribunals have the power of imposing sanctions on the non compliant State. (Daily La Naci(n: Tribunales Arbitrales en el MERCOSUR,16/1/1999). 

Moreover, it is also important the contribution of professional institutions as the International Association of Iberoamerican Lawyers (known in Spanish as Unión Iberoamericana de Abogados, UIBA), who are in closed relation with COADEM, Colegio de Abogados del MERCOSUR, Lawyers Association of MERCOSUR, FACA (Federación Argentina de Colegios de Abogados, Argentinean Federation of Lawyers Associations), and Banks Associations. Such an approach could truly benefit the MERCOSUR region in its efforts for integration into the international arbitration culture. Because The Bar Association of Lawyers of Lomas de Zamora (Argentina) has created MERCOSUR Arbitral Tribunals, it would be worthy that FACA supports and joints to this important initiative which would wide the MERCOSUR Arbitral Tribunals scope of action. 

Concerning international possible partners for cooperation, it is worthy to mention the active contribution of the Spain as a linking bridge between MERCOSUR and Europe. Spain is the first European investor in MERCOSUR region. I would like to highlight the support of the Spanish Chamber of Commerce to the entrepreneurial guild for strengthening the commercial links in MERCOSUR. 

The private sector efforts to expand the economy in MERCOSUR and improve welfare conditions of civil society should be the base of technical assistance projects in the future for solving commercial disputes by means of arbitration and to develop arbitration culture.

The YEARBOOK of Commercial Arbitration, another instance that makes visible the PCA, was published under PCA auspices in the 40th anniversary of the New York Convention, 1958, and it contains Arbitral Awards, court decisions, applying the UNCITRAL Model Law and the New York Convention 1958. Respect to the different ways of making visible the PCA in the region, I wish to call the attention of the usefulness of the Yearbook Commercial Arbitration 1998 because it contains the international jurisprudence of Arbitral Awards and the current culture of international arbitration42.

I would like to remark the following Arbitral Award: United States District Court, Southern District of New York, May 21st, 1997, Nr. 96, Civ. 2301 (KMW). Parties: the Petitioner: Skandia America Reinsurance Corporation (US), Respondent: Caja Nacional de Ahorro y Seguro (Argentina)43. According to Jan van den Berg (p. 957) this Arbitral Award, the New York Convention, 1958, was applied, but it was possible that this Award would also be enforceable under the Inter American Convention on International Commercial Arbitration, with both Argentina and The USA are signatories. However, because neither parties has arisen the applicability of this Inter American Convention, it is analyzed this petition and the New York Convention, 1958.

As in the case I mentioned above, it would be useful to MERCOSUR and The United States - signatory countries of Inter American Convention on Commercial Arbitration - to adapt the Arbitral Awards of this publication to the applicable law in the region. This means, to take into account the Inter American Convention on International Commercial Arbitration and MERCOSUR plus Bolivia and Chile legal systems (for more information about enforcement of Arbitral Awards in MERCOSUR, see p. 22-23). 

International Cooperative Efforts

Foster the principles of new international arbitration culture

Eventually the PCA could play the role of a repository of arbitral procedure and practice furthering its use and resolving difficulties encountered by tribunals or parties seeking to set up arbitration. Developing an arbitral system that would confidence in the alternative dispute resolution would take its place as an instrument of cooperation in the region. In turn, MERCOSUR could educate regional businesses concerning the usefulness of the PCA and its Optional Rules and promote in the region the harmonization, coordination and enforcement of the international conventions upholding arbitral awards signed by the MERCOSUR countries among themselves.

MERCOSUR has established its own regional institutions such as the Administrative Secretariat of Montevideo, Uruguay. It is worthy to foster the arbitral system of the region throughout the mentioned Secretariat. It will be interesting to create international cooperation links between the PCA and the Secretariat because both have similar functions of registering of arbitration proceedings.

PCA’s performance of the role of the ombudsman, invested with the competence proper for such an institution would benefit from the international perception of the PCA’s unchallenged neutrality, efficiency, flexibility, confidentiality and prestige. In addition, it would give the PCA the opportunity of overseeing the body of arbitral procedural law developing at the many arbitral institutions sharing with them both its arbitral experience and compilations of procedural decisions.

By the same token, the system of arbitrator designation the role of the arbitrator in the conduct of the proceeding would become more transparent44. Jan Paulsson rightly emphasizes, clientelism, which has had its upshots, would be avoided to a great extent45. There would be fertile grounds to promote equal chances for both genders, and women would be entitled to present their candidacy as arbitrators46. As it were, the arbitral system could then truly substantiate the principles of social justice and human rights. In a nutshell, the ombudsman would foster also the principles of the new International Arbitration Culture in the MERCOSUR.
PCA as an Appeal Body for Arbitral Awards Rendered by Arbitral Tribunals in MERCOSUR 

Effect of the Award 

An arbitral award is binding but not necessarily final. For it may be open to the parties to take further proceedings to interpret, revise, rectify and appeal from or nullify the decision47. Whether the new case can be heard by the original Court, or must be brought another body, like the PCA, depends mainly on the terms of the arbitration agreement between the parties but also upon due process considerations present in international law. 

The power to appeal an award must be the subject of an express grant. Provision for appeal is relatively rare because the object of the parties in going to arbitration is to end the dispute. Interpretation or clarification of the award is easier to justify. 

In accordance with the Conventions for the Peaceful Settlement of International Disputes of 1899 and 1907, arts. 55 and 83, respectively (directly taken from the 1899 text), the PCA is empowered to revise arbitral awards. Article 55: The Parties may reserve in the “Compromise” the right to demand the revision of the award. In this case and unless there be an agreement to the contrary, the demand must be addressed to the Tribunal which pronounced the award. It can only be made on the grounds of the discovery of some new fact calculated to make a decisive influence on the award, and which, at the time the discussion was closed, was unknown to the Tribunal and the party demanding the revision. Proceeding for revision can only be instituted by a decision of the Tribunal expressly recording the existence of the new fact, recognizing in it the character described in the foregoing paragraph and declaring the demand admissible on these grounds. The Compromise fixes the period within which the demand for revision must be made. This means, to my understanding that the PCA may function as the competent instance of appeal against arbitral awards rendered by the MERCOSUR arbitral tribunals. In other words, the PCA has genuine jurisdictional capacities to act as the Court of Appeal concerning these arbitral awards, included those rendered by International Commercial Tribunals or those hearing environmental disputes. 

In the chapter on the genesis of the role of the PCA this revision function was alluded to on the grounds that the Brasilia Protocol provides for legal voids to be solved by resorting to the respective principles and provisions of International Law.

The MERCOSUR instruments offer an unsuspected wealth of material to the imagination, being, to our mind, a laboratory of juridical engineering, which PCA may provide assistance of its mechanisms of fact finding inquiry, commissions, mediation, conciliation and arbitration, as mentioned above, according to its set rules of procedure. 

PCA’s Cooperation for the Creation of MERCOSUR Arbitration Court

Resistance to the Concept of Supranational Judicial Institutions

MERCOSUR has not yet opted for a Supranational or International Tribunal competent in the resolution of disputes. This might be taken as evidence of the will to depoliticize the resolution of disputes or of the effort to change judicial attitudes and convictions in the region. In the absence of unifying supranational standards, exclusively arbitral tribunals, irrespective of whether they are ad hoc or institutional instances render resolutions. This means that the arbitral system enjoys unquestionable support in the region48. Upon reviewing the present system of dispute settlement set up by MERCOSUR, a generalized trend towards regional adaptation to regimes laid down in international conventions or regimes governing other regional organizations, such as NAFTA, is paramount. Hence it is legitimate to state that MERCOSUR is moving towards the adoption of the arbitral system as the variant of international justice best suited to the type of integration desired by the MERCOSUR countries. In the background of such options harks the reluctance to cede sovereignty, to bureaucratize regional institutions and to create a system similar and twinned to that ruling the EU in Brussels. Although there is resistance to create supranational judicial review of the economic activities of the region or to politicize the administration of justice, relevant MERCOSUR experts consider that MERCOSUR should adapt the European Union model, this means cession of sovereignty and the creation of an arbitral court in MERCOSUR. 

Conclusion

PCA is in an excellent position to implement its role of international cooperation with MERCOSUR, as discussed above. The needs exist. The tools are in hand. The international community, interested  to  invest in the region, MERCOSUR civil society and the Member States trust and expect this role to be played.

I reiterated as I mentioned above, it is indispensable to take into account the legal  instruments to solve dispute and enforcement and recognition of Arbitral Awards binding in the region  ,including the environmental standars. Bear in mind, Mercosur  should preserve  the environment and  the natural resources 

The successful and the efficient of the International institutions as PCAand the proper  role as International  Environmental Court,  in the new century, also depends  on its flexibility, that it consists to hear the voice and to incorporate the needs of the civil society , international experts , NGO.  .I do not have any doubt,  that it is the role of visibility asumed by the PCA

I call the attention concerning financial Assistance to implement this report. The PCA Financial Assistance Fund for the Settlement of International Disputes of 1995 is available for financing the needs required by MERCOSUR member states, and in the future, it should be extended to Non-State-Actors.

The PCA possesses the experience, efficiency and flexibility to react positively to these challenges and assist the development in the region of alternative dispute resolution specially on commercial arbitration and in the International Environmental Disputes within MERCOSUR in the new global economic order of the 21st century.

APPENDIX

1. PROCEDERING GUIDELINES FOR REQUESTING DESIGNATION OF APPOINTING AUTHORITY GENERAL OF THE PERMANENT COURT OF ARBITRATION AND THE UNCITRAL ARBITRATION RULES:

A.
Use of the international Bureau/Secretary General as the Appointing Authority and the International Bureau as Administrator

Parties who agree to arbitrate under UNCITRAL Arbitration Rules and to have the International Bureau or the Secretary General acts as the appointing authority and the International Bureau provides administrative services may use the following clause:

Any dispute, controversy, or claim arising out of or relating to this contract, or the breach, termination, or invalidity thereof shall be settled by arbitration in accordance with the UNCITRAL Arbitration rules in effect on the date of this contract.

The appointing authority shall be the (International Bureau of the Permanent Court of Arbitration) (Secretary General of the Permanent Court of Arbitration). The case shall be administered by the International Bureau of the Permanent Court of Arbitration in accordance with the Permanent Court of Arbitration Procedures for Cases under UNCITRAL Arbitration Rules.

Note: parties might wish to consider adding:

1. The numbers of arbitrators shall be(one or three).

2. The place of arbitration shall be (The Hague) (or other location in the MERCOSUR).

3. The language(s) to be used in the arbitral proceedings shall be English, Spanish, and Portuguese.

Use of the International Bureau/Secretary General as the Appointing Authority,

without Administrative Services

Parties who agree to arbitrate under the UNCITRAL Arbitration Rules and to have the International Bureau act as the appointing authority may use the following clause:

Any dispute, controversy, or claim arising out of or relating to this contract, or the breach, termination,, or invalidity thereof, shall be settled by arbitration in accordance with the UNCITRAL Arbitration Rules in effect on the date of this contract.

The appointing authority shall be the (International Bureau of the Permanent Court of Arbitration).

Note: parties might wish to consider adding:

1. The number of arbitrators shall be (one or three).

2. The place or arbitration shall be (The Hague) (or other location in the MERCOSUR).

3. The language(s) to be used in the arbitral proceeding shall be English, Spanish, and Portuguese.

E.
Use of the International Bureau as Administrator Only

Parties who agree to arbitrate under the UNCITRAL Arbitration rules and to have the International Bureau provide administrative services may use the following clause:

Any dispute, controversy, or claim arising out r relating to this contract, or the breach, termination or invalidity thereof shall be settled by arbitration in accordance with the UNCITRAL Arbitration Rules in effect on the date of this contract.

The case shall be administered by the International Bureau of the Permanent Court of Arbitration in accordance with the Permanent Court of Arbitration Procedures for Cases under the UNCITRAL Arbitration Rules.

Note: parties might wish considered adding:

1. The numbers of arbitrators shall be(one or three).

2. The place of arbitration shall be (The Hague) (or other location in the MERCOSUR).

3. The language(s) to be used in the arbitral proceedings shall be English, Spanish, The appointing authority shall be(insert choice).

2. MODEL ARBITRATION CLAUSE FOR USE IN MERCOSUR:

B. Model Arbitration Clause for Use in Connection with the Permanent Court of Arbitration Optional Rules for arbitrating between two Parties of Which one is a MERCOSUR Signatory States

Future Disputes

Where a MERCOSUR signatory State and a private entity are parties to a contract and wish to have any dispute to arbitration under these Rules, the may insert in the contract an arbitration clause in the following form:

1. If any dispute arises between the parties as to the interpretation, application or performance of this contract, including its existence, validity or termination, either party may submit the dispute to final and binding arbitration in accordance with the Permanent Court of Arbitration Optional Rules for Arbitrating Disputes between Two Parties of which Only One is a MERCOSUR signatory State, as in effect on the date of this contract.

Parties may wish to consider adding:

2. The number of arbitrators shall be(one or three).

3. The language(s) to be used in the arbitral proceedings shall be English, Spanish, Portuguese.

4. The appointing authority shall be(insert choice).

5. This agreement to arbitrate constitutes a waiver of any right to sovereign immunity from execution to which a party might otherwise be entitled with respect to the enforcement of any award rendered by an arbitral tribunal constituted pursuant to this agreement.

Existing Disputes

If the parties have not already entered into an arbitration agreement, or if they mutually agree to change a previous agreement in order to provide for arbitration under these Rules, the may enter into an agreement in the following form:

The parties agree to submit the following dispute to final and binding arbitration in accordance with the Permanent Court of Arbitration Optional Rules for Arbitrating Disputes between Two Parties of which Only One Is a MERCOSUR signatory State, as in effect on the date of this agreement(insert brief description of dispute).

Parties may wish to consider adding paragraphs 2-5 of the arbitration clause for future disputes as set forth above.

NOTES

1. Parties may agree to vary this model clause. If the consider doing so, the may consult with the Secretary-General of the Permanent Court of arbitration to ensure the clause to which the agreement will be appropriate in the context of the Rules, and that functions of the Secretary General and the International Bureau can be carried out effectively.

2. If the parties do not agree on the number of arbitrators, the number shall be three, in accordance with article 5 of the Rules.

3. If the parties do not agree on the language, or languages, to be used in the arbitral proceedings, this shall be determinate by the arbitral tribunal in accordance with article 17 of the Rules.

4. Parties are free to agree upon any appointing authority, e.g., the President of the International Court of Justice, or the head of a specialized body expert in the relevant subject-matter, or an ad hoc panel chosen by the parties, or any other officer, institution or individual. The Secretary General of the Permanent Court of Arbitration will consider accepting designation as appointing authority in appropriate cases. Before inserting the name of an appointing authority in a clause, it is advisable for the parties to inquire whether to propose authority is willing to act.

If the parties do not agree on the appointing authority, the Secretary General of the Permanent Court of Arbitration at The Hague will designate the appointing authority in accordance with article 6 or 7 of the Rules, as the case may be.

5. Waiver of sovereign immunity from jurisdiction is provided in article 1, paragraph 2 of the Rules.

MODEL ARBITRATION CLAUSES

FOR USE IN CONNECTION WITH THE PERMANENT COURT OF ARBITRATION OPTIONAL RULES FOR ARBITRATION INVOLVING MERCOSUR AND STATES

Future Disputes

Where MERCOSUR and a State are parties to an agreement and wish to have any disputes referred to arbitration under these Rules, they may insert in the agreement an arbitration clause in the following form:

1. Any dispute, controversy or claim arising out of or relating to the interpretation, application or performance of this agreement, including its existence, validity or termination, shall be settled by final and binding arbitration in accordance with the Permanent Court of Arbitration Optional Rules for Arbitration involving MERCOSUR and States, as in effect on the date of this agreement.

Parties may wish to consider adding:

2. The number of arbitrators shall be(insert “one”, “three” or “five”).

3. The language(s) to be used in the arbitral proceedings shall be Spanish, English, and Portuguese.

4. The appointing authority shall be. (Insert choice).

Existing Disputes

If the parties have not already entered into an arbitration agreement, or if they mutually agree to change a previous agreement in order to provide for arbitration under these Rules, the may enter into an agreement in the following form:

The parties agree to submit the following dispute to final and binding arbitration in accordance with the Permanent Court of Arbitration Optional Rules for arbitration involving MERCOSUR and States, as in effect on the date of this agreement:(insert brief description of disputes).

Parties may wish to consider adding paragraphs 2-4 of the arbitration clause for future disputes as set forth above.

NOTES

1. Parties may agree to vary this model clause. If they consider doing so, they may consult with the Secretary General of the Permanent Court of Arbitration to ensure that the clause to which they agree will be appropriate in the context of the Rules, and that the functions of the Secretary General and the International Bureau can be carried out effectively.

2. If the parties do not agree on the number of arbitrators, the number shall be three, in accordance with article 5 of these Rules.

3. If the parties do not agree on the language, or languages, to be used in the arbitral 

      Proceedings, this shall be determinate by the arbitral tribunal in accordance with 

      Article 17 of the Rules.

1. Parties are free to agree upon any appointing authority, e.g., the President of the International Court of Justice, or the head of a specialized body expert in the relevant subject-matter, or an ad hoc panel chosen by the parties, or any other officer, institution or individual. The Secretary General of the Permanent Court of Arbitration will consider accepting designation as appointing in appropriate cases. Before inserting the name of an appointing authority in an arbitration clause, it is advisable for the parties to inquire whether the proposed authority is willing to act.

If the parties do not agree on the appointing authority, the Secretary General of the Permanent Court of Arbitration at The Hague will designate the appointing authority in accordance with article 6 or 7 of the Rules, as the cases may be.

MODEL ARBITRATION CLAUSES

FOR USE IN CONNECTION WITH THE PERMANENT COURT OF ARBITRATION OPTIONAL RULES FOR ARBITRATION BETWEEN MERCOSUR AND PRIVATE PARTIES

Future Disputes

Where MERCOSUR and a party that is neither a State nor an international organization are parties to an agreement and wish to have any disputes referred to arbitration under these Rules, they may insert in the contract an arbitration clause in the following form:

Any dispute, controversy or claim arising out of or relating to the interpretation, application or performance of this contract, including its existence, validity or termination, shall be settled by final and binding arbitration in accordance with the Permanent Court of Arbitration Optional Rules between MERCOSUR and Private Parties, as in effect on the date of this agreement.
Parties may wish to consider adding:

1. The number of arbitrators shall be.(insert “one”or “three”).

2. The language(s) to be used in the arbitral proceedings shall be Spanish, English, and

    Portuguese.

3. The appointing authority shall be...(insert choice).

4. This agreement to arbitrate constitutes a waiver of any right to immunity from execution to which a party might otherwise be entitled with respect to the enforcement of any award rendered by an arbitral tribunal constituted pursuant to this agreement.

Existing Disputes

If the parties have not already entered into an arbitration agreement, or if they mutually agree to change a previous agreement in order to provide for arbitration under these Rules, they may enter into an agreement in the following form:

The parties agree to submit the following dispute to final and binding arbitration in accordance with the Permanent Court of Arbitration Optional Rules for Arbitration between MERCOSUR and Private Parties, as in effect on the date of this agreement (insert brief description of dispute).

Parties may wish consider adding paragraphs 2-5 of the arbitration clause for future disputes as set forth above.

NOTES

3. Parties may agree to vary this model clause. I consider doing so, they may consult with the Secretary General of the Permanent Court of Arbitration to ensure that the clause to which they agree will be appropriate in the context of the Rules, and that the functions of the Secretary General and the International Bureau can be carried out effectively.

4. If the parties do not agree on the number of arbitrators, the number shall be three, in accordance with article 5 of the Rules.

5. If the parties do not agree on the language, or languages, to be used in the arbitral proceedings, this shall be determined by the arbitral tribunal in accordance with article 17 of the Rules.

6. Parties are free to agree upon any appointing authority, e.g., President of the International Court of justice, or the head of a specialized body expert in the relevant subject-matter, or an ad hoc panel chosen by the parties, or any other officer, institution or individual. The Secretary General of the Permanent Court of Arbitration will consider accepting designation as appointing authority in appropriate cases. Before inserting the name of an appointing authority in an arbitration clause, it is advisable for the parties to inquire whether the proposed authority is willing to act.

If the parties do not agree on the appointing authority, the Secretary General of the Permanent Court of Arbitration at The Hague will designate the appointing authority in accordance with article 6 or 7 of the Rules, as the case may be.

5. Waiver of immunity from jurisdiction is provided in article 1, paragraph 2 of the Rules.
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