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CHAPTER 1:
INTRODUCTION TO ESTATE PLANNING

SECTION A:
Power to transmit property at death; its justification and limitations

· Hodel v.Irving

· Shriner’s Hosp v. Zrillic

· Shapira v. Union Nat’l Bank

______________________________________________________________________________

ESTATE

-      Someone must die for an estate to come into being

· Dying persons are one of the following:

1. Testate / Probate (with a will)

2. Intestate (without a will)

· Wills are defined under state law. Every state has some way to draft and execute a will the terminology may be different.

· If a will is validly executed and the person moves, the will should probably be given due respect, although it is recommended that you execute a new will.

INTESTACY

· Person dies without a will

· The person’s property is devised according to the intestacy statute of the state of the person’s residency.

COMBO TESTATE AND INTESTATE

· Individuals can die both testate and intestate (little bit of each). 

· They may write a home-cooked will for only a portion of their estate.

· “I give my home to my child” is the testate part, all else goes intestate.

REAL PROPERTY

· In non-community property states, a lot of property is held with ROS

· It is impt to ask for a deed of property, you must see this to determine a will and to determine how title to the estate is held.

· You might need to cleanse title to the property, you must have marketable title

· May need counsel in the other JD where the property is held with ROS

· With ROS, when the survivor who owns it in fee simple dies, where does it go? – This is where you must know your statutes to determine the appropriate language to put in your will.

RIGHT TO INHERIT

· This right can be limited by the particular state in which a person lives

· Ex >>> In LA, there are Forced Heirs by statute. If a person has forced heirs, he cannot transfer the property to someone else because of these forced heirs. La law has restricted the testator’s transmission rights because his kids are forced, any one else taking may be restricted by the statute. Husband/testator cannot say “I give all my property to my wife”. 

· Children cannot be disinherited. There is a forced succession within the family that converts private property in to family property.

· In Hodel, the govt attempted to make the tribe a forced heir, however this was not constitutional. How come, when the forced succession by family members is?

· In La this is called a Civil Right, not a natural or constitutional right. This is the right to inherit and the right to bequeath ones own property.

· Blackstone commentary says that wills, testaments and other rights of inheritance are all creatures of civil or municipal laws. The permanent right of property vested in the ancestor, it was not a natural right, but merely a civil right (long custom).

· A state could probably not strip all rights to transmit and inherit, but there are limitations placed on both, especially in La.

· Until the 1980s it was generally accepted that the right to pass property at death was not a constitutionally protected right, Hodel changed some of this.

· Hodel v. Irving >>> Indian Lands Act provided each Sioux Indian with an allotment held in trust be the US govt. Eventually, the lands were splintered into multiple undivided interests, with some parcels having 100’s of fractional owners. 1983 congress passed the Indian Land Consolidation Act providing that certain fractional interests could not be transferred by intestacy or devise but would escheat back to the tribe. No provision was made for compensation to the owners of the escheated interests.

· ISSUE:
Is the complete abolition of the rights of an owner to dispose of property rights, a taking without just compensation violating the 5th Amendment right against taking without just compensation?

· HOLDING: YES – dealing with a person’s right to pass property and govt taking without just compensation.

· REASONING: this amounted to a total abrogation of the owner’s rights to devise the property.  There is no set formula for determining when “fairness” requires that economic injuries caused by public axn be compensated, the courts have examined the “taking” question by factual inquiries having several factors:  Aetna v. US:

1. Economic impact of the regulation. >>> among the bundle of rights is fair market value in the right to transmit. The court felt there would be a substantial impact on the fair market value right. The court did not think that the govt could pick arbtrairly the amount sufficient for the right to transmit. For example, what it there were oil and gas on the property, the fair market value would be much higher than that given by the govt. 

2. Interference with reasonable investment backed expectations. >>> doesn’t really matter so 

much here.

3. Character of the governmental action. >>> there was a total abrogation of the right to transmit property. The court felt that this went too far. Unfair taking and an unfair compensation.  There abrogation of the right to pass property. There was an acknowledgement that the US govt did still have this authority to take and distribute. You will rarely see something like this unconstitutional.

· WHAT IS PERMISSIBLE FOR THE GOVT TO DO?:  >>> O’Connor really steps out of bounds here. She says that it might have been permissible for the govt to prevent such owners from further subdividing the interests among future heirs on the pain of escheat. Or forcing owners to designate an heir to prevent escheat to the tribe.

· THE RIGHT TO TRANSMIT IS ONLY 1 STICK IN THE BUNDLE: >>> it is a fraction of the entire amount of a fee simple. BN says that if the state only affects this right, it may not really have a big impact. Maybe this taking should have been allowed. Don’t forget that the govt still has the ability to do this taking provided that they justly compensate.

· WHAT THE INDIANS COULD HAVE DONE: >>> to get around 207, the Indians could have set up intervivos gifts, revocable trusts, or documents with POD provisions. This would get rid of probate, more property is transmitted this way these days. (IRA, JT with ROS, TbyE with ROS).

· Congress ultimately amended 207 to not prohibit the devise to any other owner of such an undivided interest in the same parcel as the deceased.

AVOIDING PROBATE

· Property passing by will or intestacy “goes through probate”, whereas property subject to these other arrangements does not (JT, gift of remainder interest, reserving a LE, revocable trust, designating a death benef on a K, pension plan, 401K)

· Many want to avoid probate because it is costly, public and time consuming

· More property today is transmitted outside the probate process than inside it.

· The Hodel court suggests that the possibility of a revocable trust is not an adequate substitute for the right taken. But, in fact, it can be an adequate substitute. The donor would hold the property in trust (but it is already held in trust by the US) still there would be not probate at death of the donor unless the donor revokes the trust.

ESTATE TAX COMPUTATION

· Now at 625k$ all estates are charged an estate tax.

· Estate tax rates start at 37.5% and go to 55%.

· So if you have a large estate, you must know when taxes are due.

MORTMAIN STATUTES 

· Mortmain statutes that restrict charitable gifts are unconstitutional. 

· Mortmain statutes allowed descendants to contest the will and have it voided thereby defeating the intent of the testator. The theory was that govt wanted to protect families from disinheritance. They felt that there may be undue pressure put on the testator by the charity.

· Georgia, Idaho, and Mississippi still have Mortmain statutes.

· The only way lineal descendants can complain is if they were named in the will. The testator must totally cut the lineal descendants out to get around the statute and not have to worry about the mortmain deal. In this case the kids would not have standing to bring a suit.

· Example >>> if a testator dies leaving lineal descendants and her will devises all or part of her estate to a charitable institution, the devise shall be avoided in its entirety if one or more lineal descendants who would receive interest files written notice within 4 months after the letters are issued, unless the will was duly executed at least 6 months before the testator’s death.
· Shriner’s Hosp. v. Zrillic >>> decedent was survived by P (daughter).  Decedent’s will provided antique dishes to P with the bulk of the estate devised to the Hospital (D). decedent explained that she had already provided enough for P during her lifetime.  The Florida statute in question said that P could avoid such a devise to D entirely if she did the paperwork within 4 months after the papers were issued.

· ISSUE:  Is a statute that allows descendants to avoid charitable devises reasonably necessary to limit the property rights guaranteed by Article I, section 2 of the Fla const?  >>>NO<<<

· ISSUE: does a statute that allows descendants to avoid charitable devises violate the equal protection guarantees of the Fla const and the 14th Amendment of the Us const? >>>YES<<<

· REASONING:  the type of analysis is the Reasonable Relation Test. The general purpose of these statutes is the opposite today, these charitable devises are encouraged today.

· although it may be reasonable for the legislature to protect family members who are dependent or in financial need, it is unreasonable to assume that all lineal descendants are dependent, in need or otherwise not provided for.

· The Fla statute fails to protect against windfalls for lineal descendants who have had no contact with the decedent, but may benefit from the avoidance of a charitable devise.

· The Fla statute also fails to protect against windfalls for lineal descendants whose legacy has been specifically limited by the ded.

· The classification is Under Inclusive in that it does not protect against others who may be unscrupulous beside the charitable organizations. There is no reason to believe that testators need more protection against charities than against unscrupulous and greedy relatives, friends or acquaintances. 

· The classification is also  Over Inclusive because it voids many intentional bequests by testators who are not impermissibly influenced or who do not immediate family members in need of protection.

· The time limits placed on the statute are stupid because there is no rational distinction if testator survives the bequest by 4 mos. or 6 mos. 

· There is no rational distinction drawn in the Fla statute, nor is it reasonably related to a legitimate govtal purpose.

THE POWER OF THE DEAD HAND AND ITS LIMITATIONS

· Shapira v. Union National Bank >>> ded’s will said that P, his son, could only inherit if he was married to a Jewish girl whose parents were both Jewish at the date of ded’s death or within 7 years thereafter. P was a 21 year old college student.

· ISSUE: is a partial restraint on a marriage in a will a violation of the constitutionally protected right to marry? >>>NO<<<

· ISSUE: is a partial restraint on marriage which imposes only reasonable restrictions valid and not contrary to public policy? >>>YES<<<

· REASONING: 

· Constitutional argument:   
 while the right to marry is a  const protected right, there is no state action present here which would trigger DP14 or EP. The court is not being asked, like in Shelley, to enforce any restriction on P’s const right to marry. Rather, the court is being asked to enforce the testator’s restriction upon his son’s inheritance. It is a fundamental rule of law that a testator may legally, entirely disinherit his kids. This would seem to demonstrate, that from a const standpoint, a testator may restrict a kid’s inheritance. Not a const violation because the ded never said that P could not get married, the ded never took away the P’s fundamental right to marry. It was a limitation only if the P wanted to get the $ that his dad said he could have if he got married to a Jew. Therefore this was not a limit on the P’s const rights.  It was called a partial restriction on marriage.

· Public policy argument:
pp does not prohibit a limited restriction on the right to marry restricted to members of one religion.  A partial restraint on marriage which imposes reasonable restrictions is not void as violative of pp.

1. P asserts that the # of jewish females in this country would be a small minority compared to the entire population of jewish women. The court did not accept this because the P was not confined to this country.

2. P asserts that this condition may encourage P to marry for the $ then divorce. Court did not accept this – surely the son should not gain the advantage of the avoidance of the restriction by the possibility of his own impropriety.

3. P asserts that 7 years is not enough time to mature and reflect, and he would jeopardize his college education. Court said no, it seems a reasonable time period.

· It is the duty of the court to honor the testator’s intentions within the limitations of the law and pp. The ded’s prerogative to dispose of his estate according to his conscience is entitled to as much judicial protection and enforcement as the prerogative of the benef to receive the inheritance.

· The dead hand did continue to rule in this case. These type of provisions only cause bitterness and distrust, you should avoid these at all costs. However, the biggest problem here is a change in circumstance, like can conversion be considered Jewish?

· Another problem that arises is about what deds can and cannot do. Remember that it is against pp to keep property out of commerce. There is an economic burden that should not be allowed after death.

· Note 1: restatement of property 2nd. >>> restraint to induce a person to marry within a  religious faith is valid if and only if under the circumstances, the restraint does not unreasonably limit the transferee’s opportunity to marry.

Comment a to section 6.2. >>> the restraint unreasonably limits the transferee’s opportunity to marry if a marriage permitted by the restraint  is not likely to occur. This likelihood is a factual question (case based). The motive or purpose of the testator is irrelevant.

· Provisions encouraging separation or divorce have usually been held invalid, however, provisions requiring a beneficiary to change his name have usually been upheld unless the dominant purpose is to separate the beneficiary from his family.

Section B:
Transfer of the Decedent’s Estate


· Probate and non-probate property

· Administration of probate estates

· history and terminology

· summary of probate procedure

· is probate necessary

· universal succession

______________________________________________________________________________

PROBATE PROPERTY

· Property that passes under the ded’s will or by intestacy. 

· It may require a court proceeding involving probate of a will.

· Probate property generally involves real or personal property owned by ded that is held in fee simple and will become probate property upon that person’s death.

· Real or personal property owned by ded on the date of his death

· Requires a jment from a probate court to move ownership from ded to his heir / legatees.

· Examples >>> car, real property, stocks, etc…

· Requires will / intestacy to be open to the court, and it requires court approval.

· AVOID PROBATE because it is time consuming and economically not feasible.

· IF YOU START PROBATE, YOU MUST PROBATE EVERYTHING THAT IS CONSIDERED PROBATE PROPERTY

· If real property is involved you must probate to cleanse title. You cannot move real property through a small probate procedure.

· Probate performs 3 functions:

1. Evidences transfer of title to the new owners by a probated will or decree of intestate succession.

2. Protects creditors by requiring payment of debts

3. Distributes ded’s property to those intended after all creditors are paid.

NON-PROBATE PROPERTY

· No court proceeding. Don’t need court approval because it’s done automatically done automatically be the document itself

· NPP is property that owned by the ded which does not pass through his probate estate because the title to the property is automatically moved to the benef by the document of ownership.

· Example >>> ded owns life insurance  and names his girlfriend as benef. When the insured dies, all the girlfriend has to do is send in a copy of the death certificate. She gets a check for the policy, no probate, no filing, and the will doesn’t change things. The asset moves to the benef as stated in the policy.

· Today much more property is passes through non-probate means as opposed to probate. Only 20-35% of heirs even have to open a probate proceeding to move property

· The fact that a lot of non-probate property is exempt from creditor seizures at death makes them even more attractive.

· Property that passes under an instrument other than a will which became effective before death including:

1. JT with ROS >>> ded’s interest vanishes at death. To obtain perfect title file the ded’s death certificate.  When a JT property passes to the survivor at ded’s death it is held in fee simple and will become probate property upon the SS’s death.

2. Life Insurance >>> paid to benef upon receipt of death certificate. This is an exempt asset from a creditor.

3. Contracts with Payable On Death Provisions >>> deds contract with bank, employers, etc…. then they distribute to the benef. Pension plans, tax deferred investment plans. All you have to do is file a death certificate with the corporation. IRAs, Keoughs. (lot of these are exempt from creditor seizures)

· ERISA is the federal statute that governs IRA, Keoughs, 401Ks, etc. ERISA says to pass without probate you have to name a benef (supersedes the statutes)

· A SS must sign off on a pension plan, etc., that names someone other than them as a benef. There are restrictions on who can be named as benefs.

4. Interests in Trust >>> property distributed to the benef by a trustee in accordance with the terms of the trust agreement/instrument. If the trust is created by the ded, it must be revocable or irrevocable. If the ded has testamentary power of appointment over assets in the trust, the ded’s will must be admitted to probate, but trust assets are distributed directly and do not go through probate.

· Revocable Trust >>> a tried and true way to transfer assets in a non-probate manner; husbands and wives set up trusts making themselves as trustees and principal benefs and naming their children as successor benefs so that when they die (e.g., common disaster) nothing goes into probate, BUT:

a. There is no income, gift or estate tax savings at all by using a revocable trust (because these assets are still part of the estate).

b. Revocable trusts are extremely common in some states but very rare in others. Why? >> no modern trust codes

c. RTs are used for a # of reasons. Lot of the time people will set up a RT for mgmt of funds when parents get old and unable to manage their affairs, so someone else runs the RT for the benefit of mom and dad.

d. A trustee is subject to the highest fiduciary standard

ADMINISTRATION OF PROBATE ESTATES

· When a person dies and probate is necessary:

· A personal representative is appointed to oversee the winding up  ded’s affairs. His principle duties are:

1. Inventory and collect assets

2. Manage assets during the administration

3. Receive and pay claims of creditors and tax collectors

4. Distribute remaining assets to those entitled

· A personal representative usually hires an atty so he normally doesn’t do his allotted tasks.

· When a PR is named in a will he is called an Executor, when an executor is not named in the will or when the ded dies intestate, he is called an Administrator (nasty sometimes there is a race to the courthouse). Personal Representatives are appointed by, under the control of, and accountable to the court, generally a probate court. The Executor/Administrator has a fiduciary duty not only to the estate but also to the heirs.

· Reasons to write a will
· The advantages of a will in naming an executor, is that if no one is named, an administrator is selected from a statutory list (spouse, kids, parents, siblings, creditors, etc….)

· Appointed administrators must give a fiduciary bond, unless that bond is waived by the will.

· Bond = posting something of value so as to make sure the executor does not steal stuff from the estate.

· If a left field heir wants to contest the bond, he does what is called “test the surety”.

· You can avoid this by naming an executor and waiving the bond.

· A person dying testate devises real property to devisees, and bequeaths personal property to legatees. However, the restatement applies devise to both real and personal property

· If ded dies testate he leaves legatees, if ded dies intestate he leaves heirs.

· The language dosen’t matter so much today. “I give” is ok, anything that sets forth the intent of the testator

· In intestacy what happens to real and personal property? Real property descends to heirs, and personal property is distributed to next of kin. However, today heir and NOK mean the same thing.

· Important to understand that pigs survive and hogs get slaughtered. When a client dies and names the SS as executor, those SS/executors can use whoever they want as an atty, they can kick you out. There is no guarantee that you’ll be the atty to handle the matter. They can name anyone they want, so keep on good terms with these named executors.

Attys may name themselves as executor, then appoint their firm as atty for themselves. Be careful, because an atty acting as an executor is not covered by malpractice insurance because he is not acting as an atty, he is acting as an executor. Also it leads to double billing.

The atty needs to be separate from the executor.

· What’s wrong with probate??

1. Fling fees

2. Aty fees which are usually a % of the estate, however the more modern approach is to charge by the hour. Lot of attys now do a package rate, but the client knows up front that he’ll be charged extra for problems.

3. Executor fees, usually set by statute

4. Appraisal fees

5. Miscellaneous fees

OPENING PROBATE

· The will should first be probated or the letters of administration should be sought in the JD where the ded was domiciled at the time of death – this is called Primary or Domiciliary JD.
· If real property is located in another JD Ancillary JD is required. This is used to prove title in that JDs recording system and to subject it to probate for the protection of local creditors. This may be expensive because the JD may require that a resident be appointed as personal representative for the RP. these proceedings are in addition to the primary probate proceedings of the initial JD. Lot easier to marshal assets while the ded is still alive. Ask your clients where everything is and bring it back home – marshal it all.
· The state where you are domiciled is the state where all personal property will be taxed. States may even fight over a high priced estate.
· Each state has a detailed statutory procedure for issuance of letters testamentary to an executor, or letters of administration to an administrator authorizing the person to act on behalf of the estate.
· After the letters testamentary or letters of admin are sent, the executor/administrator may go to institutions and get the ded’s assets. He should then marshal these assets in to estate accounts. Open one or two accounts to the “succession of J. Smith”.
· UPC provides for both formal and informal probate

· Formal Probate >>> after you file the will, the court needs approval on everything. Judiciary determination after notice. An interested party can demand formal probate. Formal probate is used to probate a will, block an informal proceeding, or secure a declaratory jment of intestacy. These become final jments if not appealed

· Informal Probate >>> UPC 3-301 >>> the executor can do about anything he wants, however some JDs want court approval for selling real property. Without notice, a representative can petition for appointment. Within 30 days after the appointment, the PR has the duty of mailing notice to every interested person, including heirs apparently disinherited.

· no proceeding may be initiated more than 3 years after the date of death. This changes the common law which had no SOL. If no will has been probated within this period of time, the presumption of intestacy is conclusive.

CONTESTING WILLS

· Time is dependent on the particular JD statute. After the statutory period passes, the probate court no longer has JD to revoke probate.
· Generally, no one can contest a will after probate becomes final.
· Only a person with direct pecuniary interest can contest a will, that is generally only a person who would benefit from refusal to probate.
· An heir or benef under a prior will may contest a will.
· UPC 3-720 provides that an executor cannot probate a will if all the benefs oppose it (there is little authority to the contrary).
BARRING CREDITORS OF THE DECEDENT

· Every state has a rule requiring creditors to file claims within specified amount of time (thereafter banned).

· Non-claim statutes come in 2 forms:

1. Bar claims not filed within a short period of time after probate is begun. (2 to 6 months).

2. Regardless of proceeding commencement, claims barred not filed within a longer period after ded’s death (1 to 5 yrs).

· Some JDs say its not valid if executor knows a creditor exists, actual knowledge = obligation to put on the succession record.

· There is not much litigation here because most of the people pay. BN wouldn’t close an estate with creditors out there, just pay it and get it over with.

SUPERVISING THE PERSONAL REPRESENTATIVE’S ACTIONS

· In many states PRs are supervised by the court. The court must approve every move he makes, like sales and bids  (this is time consuming and costly).

· In some states, a PR handles all matters informally, without a court order, provided every interested party is an adult and approves of the fiduciary actions. 

· If minors are involved judicial supervision is necessary. 

· In this informal scenario called independent administration, the PR administers the estate without going back into court and has the broad powers of a trustee in dealing with the estate property. 

· Informal proceedings don’t have to be court supervised.

· If there is a formal probate proceeding, everything must be court supervised.

· If any interested party demands supervised admin, the probate court supervises the PR.

· All of these requirements are state law driven

CLOSING THE ESTATE

· Avoiding probate all together is not a bad idea.
· The PR is expected to complete administration and distribution of assets as promptly as possible (creditors too)
· Judicial approval of the PRs actions is required to relieve the PR from liability, unless the SOL runs on a COA against the PR.
· A PR is not discharged from a fiduciary duty until the court grants it.
UNIVERSAL SUCCESSION

· Common law probate system designed to protect creditors and benefs from an untrustworthy executor or heir.

· No PR is appointed. Heirs or residuary devises succeed to the title of all the ded’s property.

· Heirs or residuary devises step into the shoes of the ded at the ded’s death, taking ded’s title and assuming all ded’s liabilities and the obligation to pay legacies according to the ded’s will.

· This system can have advantages if all heirs or legatees are adults

· The UPC offers this, but no state has adopted it.

TAXES

· Federal estate tax >>> tax on the estate as an entity, from an IRS standpoint. Taxes need to be paid within 9 months of ded’s death. No estate taxes are due and no returns need to be filed if the estate does not exceed 625K$$. Probate and non-probate property is all looked at together.

· State Estate Tax >>> applied before distribution to legatees, similar to the federal estate tax OR  there may be a state inheritance tax which is a tax on the right to inherit paid by the heirs or legatees. 

· A lot of states don’t have either of these provisions for taxation (basically a transfer tax free). 

· Generally, if the state has a provision it will be one or the other, states don’t usually have both.

· People don’t usually plan their estates around state estate taxes, but they do plan around federal estate taxes.

Section C:
An Estate Planning Problem

· Harold and Wendy Brown
· Professional responsibility – Ogle v. Fuiten

______________________________________________________________________________

HAROLD AND WENDY BROWN >>> see notes 

PROFESSIONAL RESPONSIBILITY

· No atty should prepare a will unless he considers himself competent to do so.

· An atty is liable to intended benefs who have been damaged by the atty’s negligent drafting of his client’s will.

· Malpractice insurance does not cover the atty being a simultaneous executor.

· A family deal may be ok, and small estates are usually ok, but anything else BN feels strongly that you should reject trusteeship or executorship unless you get separate coverage.

· The executor has a fiduciary duty to the estate and to each of the heirs. This could get hairy because at times in multiple heir situations, you may have to prejudice one or more of the heirs.

· Ogle v. Fuiten >>> D, atty, was hired by deds to draft their joint wills. The deds intended to leave their property to Ps if either of the deds failed to survive the other by 30 days. In drafting the wills D negligently omitted to include Ps as benefs. Deds died within 15 days of each other, and their estates passed into intestacy to persons other than Ps. Ps sued for (1) negligently drafting the wills and frustrating the ded’s intentions to pass their property to Ps, and (2) failure to perform the K to fulfill the ded’s testamentary wishes, and failed to benefit Ps.

· ISSUE:  Does the fact that wills are determined to be valid preclude a negligence action based on an attys having drafted wills that do not comport with the ded’s intent that certain benefs take under those wills?   >>>NO<<<

· ISSUE: is an atty liable to intended benefs who have been damaged by the atty’s negligent drafting of his client’s wills?       >>>YES<<<

· REASONING: 

· in order to sustain the K COA, the Ps must allege and prove that the primary purpose and intent of the atty-client relationship was to benefit the 3rd party.

· Both the K and negligence theory assume that a atty has a duty to the will benefs as well as to his clients.

· Why use both? May have to sue under K because tort may not be available due to the SOL. Ks have a much longer SOL than tort actions.

· The majority of cases considering bereft will benefs against the drafter within the last 30 yrs have agreed that a malpractice action can be based upon one or both of the theories.

· The duty of the atty who is a general practitioner is to refer the client to a specialist if the atty cannot handle the matter with reasonable skill and care, and if he fails to refer to or consult a specialist when one is needed, the atty may be held to the standard of skill ordinarily possessed by a specialist.

· The role of the court in will interpretation is that the T is to find the true intent of the testator and carry out that intent so that the will benefits the proper heirs/legatees.

· The question is how far should the TJ go in disregarding the will to get to the testator’s intent?

The atty’s notes may be very important

Correspondence

Other witnesses

Need to zero in on the proof that shows that the will as written does not reflect the testator’s intent.

· In a 3rd party malpractice action (Ogle), the 3rd party does not need privity to bring the suit. However, they do have to prove that but for the atty’s negligence they would have recovered, and that they are not recovering.

· Attys who are found guilty of malpractice usually cannot sue the parties who negligently received the property in order to get it back. Courts won’t rectify a atty’s mistake and penalize the intestate heirs. Also, most of the time the atty doesn’t lose either because he has malpractice insurance.

CHAPTER 2:
INTESTACY: AN ESTATE PLAN BY DEFAULT

Section A:
The Basic Scheme

· Share of the SS, Simultaneous Death, Janus v. Tarasewicz

· Share of descendants, negative disinheritance
· Shares of ancestors and collaterals, half-bloods
______________________________________________________________________________

INTRODUCTION

· Why do some people not make wills?
1. most cannot accept and plan for their own death

2. to cost involved (atty fees)

3. some think their other arrangements are good enough (JT, POD provisions, etc…)

· REASONS TO MAKE A WILL:
· Whatever the reason, a person who does not make a will is by default accepting the intestacy laws of their JD as his estate plan.
· Statutes of Distribution and Descent

1. The law where RP is located dictates who gets it

2. The law where personal property is located dictates who gets it
· Each states intestacy scheme is different, it is a product of the state legislature, based on policy and politics.
· You want to write a will just in case (name an executor and waive the bond, and decide who gets what)
· In intestacy the state tells you where your property goes, why take the chance write a will!!! It only makes things more complicated if you don’t have one.
INTESTATE SCHEMES

· Will deemed to be invalid

· Die without a will
· Die with a valid will that only bequeaths a portion of the estate
UPC (UNIFORM PROBATE CODE)

· Originally brought about in 1969

· About 1/3 of states have adopted laws substantially conforming to the UPC’s major parts

· Some of the sections have been revised (last = 1993)

· UPC 2-101 Intestate Estate >>> any part of an estate not disposed of by will passes by intestate succession to ded’s heirs, except as modified by ded’s will.  A ded’s will may expressly exclude or limit the right of an individual or a class to succeed to property of the ded passing be intestate succession
· UPC 2-102 Share of the Spouse >>> the SS intestate share =
1. The entire intestate share if no descendant or parent of the ded survives ded; OR all of ded’s surviving descendants are also descendants of the SS and there is no other descendant of the SS who survives ded. (This provision is here because if the children are minors then the SS is going to be better able to use the $ to raise them, also the kid’s share would be kept in trust and in order to do anything, the SS would have to deal with a tee to get anything done. In many ways the UPC protects surviving kids because it allows the SS to continue caring for them.
2. The first 200K$ + ¾ of the balance of the intestate estate, if no descendant of ded survives ded.

3. The first 10K$ + ½ of the balance of the intestate estate if all of ded’s surviving descendants are also descendants of the SS; AND the SS has one or more surviving descendants who are not descendants of the ded. (child from another relationship).
4. The first 100K$ + ½ of the balance of the interest if one or more of the ded’s surviving descendants are not descendants of the SS. (child from another relationship).
· UPC 2-103 Share of Heirs Other than SS >>> if there is no SS, or any part of the intestate estate is not passing to ded’s SS under 2-102, the intestate estate passes in the order below:
1. Ded’s descendants by representation.

2. If no descendants, then to ded’s parents equally if both survive, or all to the surviving parent.

3. If no surviving descendants or parents, or descendants of parents, but ded is survived by one or more grandparent, ½ and ½ to maternal and paternal grandparents.

· UPC 2-105 No Taker >>> intestate estate escheats to the state
SHARE OF THE SS

· Today the SS takes an intestate share of ded’s estate in all JDs.

· If ded is survived by a spouse and by descendants (kids, etc.) in most states, the SS takes 1/3 or ½ of the ded’s estate.

· If ded is survived by a spouse but not be descendants or parents, in many states the SS inherits the entire estate.

· *****Most common statutory provision: SS gets ½ if only 1 child or issue of 1 child survives, and 1/3 if more than 1child or 1 child and issue of a deceased child survive.*****
· The UPC provision (2-102) is more generous than the prevailing state provisions. Under the UPC, if all ded’s descendants are also descendants of the SS, and the SS has no other descendants, the SS takes the entire estate. This is not typical, you’ll usually see kids or even parents getting more.

· In La., a Community Property State: each spouse is the rightful owner of ½. If the H dies the wife continues to own her ½ outright. H’s ½ goes to kids at his death subject to the wife’s right to use it for life, or until she remarries whichever is earlier.

· Reasons to Write a Will
1. Giving all to SS to take care of their kids.

2. Write a will to give the kids something in trust so what they get is structured for them. You can structure the trust any way you want.

3. You can direct property differently than what the intestacy laws say.

ELECTIVE SHARE

· UPC section 2-202 A says that a spouse of 12 year only gets 3% of the ded’s estate. She can elect his amount if she is not provided for in the will, or if she doesn’t like the amount she was provided with in the will.

PUTATIVE SPOUSE

· Bigamist relationship. H supposedly divorces W1 before he marries W2. Should W2 get nothing?

· If you assume god faith of W2 n believing in the divorce

1. the court could say that the marriage 2 was valid because the prior marriage ended, if the divorce eventually becomes finalized, or

2. the Putative Spouse is protected in all respects assuming she is in good faith

· If good faith is found, W2 will probably get what she is entitled to.

COMMON LAW MARRIAGES

· Common law spouses can take in JDs that recognize common law marriages (LA doesn’t)

· Unmarried co-habitants in JDs that don’t recognize common law marriages probably cannot take under intestacy statutes, but can possibly get something based on a K action if they can prove a K. The unmarried co-habs may also sue under Quantum Meruit for services rendered.

SIMULTANEOUS DEATH OF SPOUSES

· A person cannot take as an heir or will benef unless he survives the ded for at least an instant of time. However, it is often difficult to determine whether the person survived the ded.

· All JDs except for LA and OH have enacted the Uniform Simultaneous Death Act

· USDA >>> where the title to property or the devolution thereof depends on the priority of death and there is no sufficient evid that the parties have died otherwise than simultaneously. The property of each person shall be disposed of as if he had survived

· If there is suff evid that one party survived the other, even for a brief period of time, the USDA does not apply.

· to remedy the ‘no sufficient evidence’ problem, the UPC provides that an heir who fails to survive by 5 days is deemed to have predeceased the decedent, the USDA was amended as such in 1991

· If Joint Tenants die simultaneously, ½ f the property is distributed as if A survived, the other ½ as if B had survived. It is the same with TbyE and community property.

· Life Insurance >>> when an insured and a benef die at the same time the proceeds are distributed as if the insured survived the benef.

· Reason to write a will >>> problems with simultaneous death can be pre-solved by a will. E.g., A to B unless B dies within 30 days of my death in which case it is assumed that B predeceased me.

· You can do the same thing with your non-probate assets (i.e., 401Ks, insurance policies, pensions, etc…)

· The whole theory is based on fairness and equitable distribution.

· According to the USDA where there is no sufficient evid of the order of death, the benef is deemed to have predeceased.

· Janus v. Tarasewicz >>> deds = stanley and theresa. They both died after ingesting tylenol capsules laced with cyanide. They had been married for a week. Stanley had a life insurance policy that named theresa as benef and his mom as secondary benef. The hospital said that stanley died first so the life insurance policies went to theresa’s estate through intestacy statutes.  Stanley’s mom sued contending that both stanley and theresa died simultaneously.

· ISSUE: what determines legal death?

· HOLDING: usual and customary medical practice

· REASONING: both patients arrived at the hospital with artificial respirators and no obvious vital signs. No question that stanley was dead, however, doctors were able to reestablish theresa’s blood pressure and pulse. In their medical opinion, theresa’s condition did not warrant a diagnosis of brain death until much later. These diagnoses were made within the usual standards of medical practice. 

· The common law standard is based on the irreversible cessation of circulatory and respiratory functions, if these are artificially maintained then the brain death standard may be used if a person has sustained irreversible cessation of total brain function.

· Survivorship is a fact that must be proven by a preponderance of the evid by the party whose claim depends on the survivorship. Treating physicians are given a lot of deference. After all he is the one on the spot making all of the decisions. The testimony as to who died first was given by medical experts, which gives it a little more weight

· Theresa did survive for 2 days.

· The result may have been different if there had been a C/C evid standard rather than a preponderance of the evid standard.

· it is odd that the insurance company paid the claim, usually in cases of (?) or possible litigation, they pay the funds to the registry of court

· The ? then became “who died first and how do you determine this?”

· 3 standards of proof: preponderance of the evidence (51%), clear and convincing (75%) and beyond a reasonable doubt (95%)

· Who has the burden of proof in this case? >>> Theresa’s family by a preponderance of the evidence

· What are the standards the party will have to use?  

1. Common law standard was respiratory. Pulse, breath, layman approach

2. Brain death. Even if you don’t have respiratory function you still may have brain functions, no death until diagnosed as brain dead.

STANDARDS OF PROOF (An aside on Civil Practice)

· Deciding no sufficient evidence.

1. Preponderance of the evidence >>> 51/49%. If you have the burden then your story only needs to be a little bit better.

2. Clear and Convincing Evidence >>> 75% lot stronger than preponderance, you need a stronger case.

3. Beyond a reasonable doubt >>> 95%, usually seen in criminal cases.

SHARES OF DESCENDANTS   (REPRESENTATION)

· In all JDs, after the spouse’s share is set aside, children and issue of deceased’s children take the remainder of the property to the exclusion of everyone else.

· Descendants of a dead child of decedent shall represent the dead child and divide the child’s share among themselves

· Grandkids take only by representation, the intestate child’s descendants shall “represent” the dead child and divide the child’s share among themselves.

· Every JD has representation 
1. Majority Rule, Modern Per Stirpes, Per Capita Representation >>> UPC 2-103 provides that if issue of a ded “are all of the same degree of kinship to the ded then they take equally, but if of unequal degree, then those of more remote degree take by representation. Thus each descendant at the 1st generational level at which there are living takers, takes one share, and the share of each deceased person at the generational level is divided among his descendants by representation.

>>>>>ADD CHART<<<<<

2. Minority Rule, Strict Per Stirpes, Classic Distribution >>> stirpital shares are always determined at the 1st generational level, even if there are no living takers at that level. This was English Common Law.

>>>>>ADD CHART<<<<<

3. UPC 2-106, Representation, Per Capita at each Generation >>> premis is that those equally related to the ded should take = shares. The initial division is made at the level where one or more descendants are alive (as is the modern rule), but shares of deceased descendants on that level are treated as one pot and are dropped down and divided =ly among the representatives at the next generational level. Not many JDs have adopted this. Most JDs use the majority approach.

>>>>>ADD CHART<<<<<

· Sons and daughters-in-law are excluded as intestate successors in virtually all states, most legislatures have decided that the property should escheat to the state before allowing only an in-law to inherit.

· look at the ‘trees’ on page 81

NEGATIVE DISINHERITANCE

· Old rule of American inheritance law was that disinheritance clauses were not enforceable, i.e. to disinherit, it is necessary that the entire estate be devised to other persons.

· A declaration in a will stating that “my son John shall receive none of my property” was not enforceable.

· To disinherit John, it was necessary that the entire estate be devised to other persons.

· If there is a partial intestacy for some reason, John will take regardless of such provision in a will.

· a testator cannot alter the statutory intestate distribution scheme without giving the property to others

· Negative disinheritance is not valid in most JDs but under UPC § 2-101(b) it is permitted and the disinherited is treated as if he had disclaimed his intestate share.

SHARES OF ANCESTORS AND COLLATERALS

· what type of ancestors and collaterals are we talking about?  usually brothers and sisters first and then their descendants by representation

· when the intestate is survived by a descendant, ancestors of the ded don’t take

· when there is no descendant, decedent’s parents take after spouse’s share is taken out

· if there is no spouse or parent, heirs will be more remote ancestors or collateral kindred

· Collateral Kin  (see table of consanguinity p. 86) >>> all persons related by blood to ded but who are not descendants or ancestors

1. First Line Collateral >>> descendants of decedent’s parents, other that decedent and decedent’s issue, are called first-line collaterals

2. Second Line Collateral >>> descendants of grandparents, other than decedent’s parents and their issue, are called second-line collaterals

· if decedent is not survived by a spouse, descendant or parent, then property passes to brothers and sisters and their descendants

· Descendants of ded’s brothers and sisters (i.e. ded’s nieces and nephews) take by representation in  the same manner as ded’s descendants (UPC 2-106c > calling for representation per capita at each generation).

· See the example problem page 90, and notes for answers.
· When there are no first-line collaterals the states differ as to who is next in line; there are 2 basic schemes:

1) Parentelic system – intestate estate passes to grandparents and their descendants, if none then great-grandparents and descendants, if none then great-great-grandparents and their descendants. Descend down the line until an heir is found.

2) Degree of Relationship system –  (need to use table of consanguinity) intestate estate passes to closest of kin, counting degrees of kinship

To ascertain the degree of relationship you count the steps up from the decedent to the nearest common ancestor of the decedent and the claimant, and then the steps down to the claimant from the common ancestor

Massachusetts follows this system but provides for a “parenteilc preference” to break a tie between kin of = degree. Those claiming through the nearest ancestor will be preferred to those claiming through a more remote ancestor. Example, 1st cousins thrice removed will be preferred to 2nd cousins once removed. (See Table)

LAUGHING HEIRS

· Persons so distantly related to the decedent as to suffer no sense of bereavement. You will see hoards of fortune seekers

· only a few JDs have abolished laughing heirs

· UPC § 2-103 moves towards abolishing laughing heirs by not permitting inheritance by intestate succession beyond grandparents and their descendants, it eliminates inheritance by more remote relatives traced through great-grandparents and other more remote ancestors, however. This is constitutional because it bears a rational relationship to a permissible state objective.

· Some legislatures have moved in the opposite direction permitting step-children to inherit when the decedent leaves no blood relatives. Expanding the concept. Example, in California a recent revision of the probate code extends intestate succession not only to stepchildren but also to mothers/fathers-in-law; brothers/sisters-in-law, but not to sons/daughters-in-law.

· If the ded leaves no survivors, the estate escheats to the state. Estate of much wealth usually don’t go this way because of nosy kin. There are heir hunting firms in many JDs that will seek out heirs in exchange for 1/3 of the inheritance.

· executory has the fiduciary obligation to hire an expert to find heirs if he has any indication that there may be an heir somewhere (and there is almost always some indication)

*****SEE PROBLEMS PG. 90*****

HALF BLOODS

· in the large majority of states, a relative of the half-blood is treated the same as a relative of the whole-blood (UPC § 2-107)

· In a few state a half-blood is given a half share (VA – called the scottish rule).

· In a few states a half-blood takes only when there are no whole-blood relatives of the same degree (Mississippi).

Section B:
Transfers to Children

· Meaning of children, posthumous children, adopted children (Hall v. Vallandingham, O’neal v, Wilkes), non-marital children (Hecht v. Superior Court)

· Advancements

· Managing a minor’s property

______________________________________________________________________________

POSTHUMOUS CHILDREN

· Today, in many states, a child conceived during the ded father’s lifetime but born after his death is considered his child for inheritance purposes.

· If a child is born alive he will be treated as “in being” from the time of conception, rather than from the time of birth.

· where, for purposes of inheritance or of determining property rights, it is a child’s advantage to be treated as in being from the time of conception  rather than from the time of birth, the child will be so treated if born alive (Blackstone)

· courts have established a rebuttable presumption that the normal period of gestation is 280 days and the burden of proof is usually upon the child wishing to rebut

Byerly v. Tolbert >>> 322 day gestation after the dad’s death. The child claimed an intestate share. Trial court said that the child was not the ded’s. It was reversed on appeal, because the 280 day gestation is not irrebuttable and the child was entitled to have the issue submitted to the jury.

· Uniform Parentage Act § 4 presumes that a child born to a woman w/in 300 days after the death of her husband is a child of that husband

· generally, if a child is conceived but not yet born and the child is born alive then the child takes as if he was born at the time of the father’s death

· usually today, DNA testing is used to prove paternity. DNA is the name of the game today, it is relied on almost exclusively

· what happens if the man is deceased?  Some jxs permit disinterment (some don’t), some allow testing of a for-sure child of the deceased

ADOPTED CHILDREN

· The primary purpose for adoption was inheritance rights.

· In all states that have enacted statutes governing inheritance rights of adopted children, an adopted child has the same inheritance rights as a natural child.

· In some JDs when a couple gives a child up for adoption, the child may be able to receive dual inheritance. (minority view).

· Hall v. Vallandingham  >>> Ps, 4 adopted children, are suing to recover part of their natural uncle’s estate although they had been adopted 25 years before by another man after their natural father’s death.

· ISSUE: Do children adopted after the death of a natural parent lose all rights to inherit from or through that natural parent? >>>YES<<<

· REASONING: Once a child is adopted, the rights of both the natural parents and relatives are terminated.

· Because an adopted child has no right to inherit from the estate of a natural parent who dies intestate, it follows that the same child may not inherit through the natural parent by way of representation.

· An adopted child is entitled to all rights and privileges of a biological child insofar as the adoptive parents are concerned, but adoption does not confer upon the adopted child more rights and privileges than those possessed by a natural child.

· To allow dual inheritance would bestow upon an adopted child a superior status.

· Inheritance rights of adopted children vary considerably from state to state;

1. in some states an adopted child inherits only from adoptive parents and their relatives (Maryland)

2. in others an adopted child inherits from both adoptive and natural parents and their relatives (Texas)

3. in others an adopted child inherits from adoptive relatives and also from natural relatives if the child is adopted by a stepparent (UPC)

4. adopted child gets inheritance rights in the estate of the natural relative “who has maintained a family relationship with the adopted person”. The court has the discretion to determine the family relationship. (Pennsylvania)

· If a child is adopted, is he going to be considered a child of the adopting parents? yes, for purposes of inheritance back and forth

· Can an adopted child continue to adopt from his natural parents?  in some situations, a lot of times the child will retain one natural parent, that parent will re-marry and the new spouse will adopt

· UPC § 2-114 says an adoption has no effect on the right of a child to inherit from or through a natural parent who is no longer an acting parent.

· UPC 2-114b >>> an adopted individual is a child of his adopting parents and not of his natural parents. Adoption of a child by a spouse of either natural parent has no effect on:
1. relationship between child and natural parent; OR

2. right of a child or descendant of a child to inherit from or through the other natural parent.

· Notice that under 2-114b the adopted kids can inherit from their natural relatives but the natural relatives cannot inherit from them.

ADULT ADOPTION

· Only a few adoption/inheritance statutes draw a distinction between adoption of a minor and adoption of an adult.

· Adoption statutes don’t speak only about minors.

· However, the only persons who have standing to challenge a will are those persons who would take if the will were denied probate.

· If a testator adopts a child, the testator’s collaterals cannot contest the will since they now can inherit nothing through intestacy. Therefore, if a person wishes to leave property to a friend, under some circumstances it may be wise to adopt the friend as a child.

· It has been held that adoption for the purpose of preventing a will contest was “perfectly proper”.

· In NY adoption of an adult lover is not possible. 

In re Robert Paul >>> the court held that a homosexual male could not legally adopt his lover, although NY does permit adult adoption. The court thought that the sexual relationship was incompatible with a parent/child relationship.

· what is the motive of an adult adoption – to keep ones collaterals from contesting a will

· 2 things:

1) the adoption can probably be attacked for undue influence, OR

2) the JD may not allow the adoption as against public policy (In re Robert Paul)

· a lot, if not all, adoptions need court approval, this will make it very hard to attack the adoption

EQUITABLE ADOPTION
· The intent of the testator is the starting point in these cases.

· These are very fact sensitive cases, you need reasonable circumstances.

· Based on estoppel principles, it allows a stepchild to inherit from foster parents just as though the child had been adopted.

· This doctrine only works against foster parents. Thus if there were an unperformed agreement to adopt a stepchild and the child dies intestate, foster parents do not inherit from the child.

· Natural parent contracts w/ adopting parent to adopt a child and adopting parents breach, adopted child can sue on the contract as an intended third party beneficiary and the adopting parents are estopped from denying the contract

· equitable theories are very fact specific and rely on the courts to make reasoned and reasonable decisions

· equitable  adoption – an oral agreement to adopt A, b/n husband and wife and A’s natural parents, is implied and specifically enforced in equity against husband and wife, and they are estopped from denying that a formal adoption took place

· O’Neal v. Wilkes >>> plaintiff’s paternal aunt entered into an adoption k w/ Cook.  Cook never adopted O’Neal, but he raised her and provided for education. O’Neal resided with Cook until her marriage in 1975. O’Neal never took Cook’s last name, but he referred to her as his daughter and later was a grandfather to her kids. Cook died intestate and plaintiff sued to get inheritance, jury found for plaintiff saying she had been virtually adopted.  On post-trial motions the court granted a jnov to defendant (administrator) on ground that paternal aunt had no legal authority to enter into adoption k

· ISSUE: Does a paternal aunt have authority to contract for her niece’s adoption if she is not the legal guardian? >>>NO<<<

· REASONING: a legal custodian (paternal aunt in this case) does not have the right to consent to the adoption of a child, as this right is specifically retained by one w/ greater rights over the child (i.e. parent or guardian). Therefore the alleged contract with Cook ha no legal effect and therefore could not be breached.

· The 1st essential of a k for adoption is that it be made b/n persons competent to k for the disposition of the child.  A successful plaintiff must also prove:

· some showing of an agreement b/n the natural and adoptive parents of the child in giving up custody

· performance by the child by living in the home of the adoptive parent(s)

· partial performance by the foster parents by taking the child into the home and treating it as their child, and

· the intestacy of the foster parent

· Sears-Collins Dissent:    the dissent said that the k should be viewed from the perspective of adopting parents and child since the child performed, adoptive parents should be estopped from denying the k. look at the K between the adult and the child, not between the adults contracting.

· It is equitable to do what needs to be done. Equity concerns that which ought to have been done.

· It should be viewed as though O’Neal performed the alleged K over a lifetime.

· Dissent would hold that O’Neal fully performed the K over the course of many years or a lifetime and can sufficiently establish the existence of the K to adopt.

· There was no objection from ded’s intestate heirs while O’Neal was performing the K to benefit the ded. Full performance of a K negates its initial unenforceability and renders it enforceable in equity.

· Further, in this case there was no person with legal authority to consent in this case. The “legal guardian” requirement is to protect the child, yet this requirement here harms the person it is supposed to protect, the person being adopted.

· if you don’t want to have equitable adoption then the majority is right, but if you use equitable adoption then the dissent is right
· the dissent probably makes more sense if you’re looking for an equitable solution

· Board of Education v. Browning held that equitably adopted child could not inherit from adoptive parent’s sister concluding that the effect of equitable adoption should be limited to inheritance from the parent who is estopped.

· First National Bank in Fairmont v. Phillips held that an equitably adopted child could inherit from another child of the foster parent.

NON-MARITAL CHILDREN

· In all states today, a child born out of wedlock inherits from his natural mom and his mom’s kind, and they can inherit from and through the child.

· Most states have adopted UPC 2-109 permitting paternity to be established by:

1. evidence of subsequent marriage of the parents

2. by adjudication during the dad’s lifetime

3. by C/C proof of his death

4. by acknowledgement of the father

· at common law a child born out of wedlock was filius nullius (the child of no one) and could inherit from neither the father or the mother

· Today, all JDs permit inheritance from the mother, but rules respecting the father vary

· Trimble v. Gordon  >>> the Supreme Court held that an Illinois statute denying nonmarital children inheritance rights from the father unconstitutional as a denial of equal protection b/c in order for the state to discriminate against nonmarital children it must have a substantial justification serving an important state interest. The state said its interest was in obtaining proof of paternity. The SC held that total statutory disinheritance was not rationally related to this objective.

· Lalli v Lalli >>> the Supreme Court upheld a N.Y. statute permitting inheritance by a nonmarital child from the father only if 
1. the father had married the mother; OR had 
2. been formally adjudicated to be the father during the father’s lifetime
· Because of these two cases most states have liberalized intestacy statutes to allow inheritance by non-marital children. Most states permit paternity to be established by:
1. Evidence of the subsequent marriage of the parents, 
2. By acknowledgment by the father, 
3. By an adjudication during the life of the father, OR 
4. by C/C proof after his death
· Uniform Parentage Act >>> is built upon the concept of a ‘parent and child relationship’ on which the law confers rights and obligations. It has been adopted in about 1/3 of the states.
This relationship extends to every parent and child, regardless of marital status of the parents

Under the UPC, a parent/child relationship outside of marriage is presumed to exist b/n a father and a child if:

1. the father receives the child into his home and openly holds out the child as his natural child while the child is a minor, or

2. The father acknowledges his paternity in a writing filed with an appropriate court or administrative agency

If father/child relationship is presumed, an action to determine its existence may be brought at any time.

If no relationship is presumed, action must be brought w/in 3 years after the child reaches majority.

· Equitable Legitimation Doctrine
· some states have developed equitable legitimation doctrines similar to equitable adoption doctrines so a nonmarital child can inherit if there is clear and convincing proof of paternity and father’s intent that child be treated as an heir.

· Alexander v. Alexander >>> a court ordered disinterment to prove paternity by DNA testing. Ohio Case

· Sudwischer v. Estate of Hoffpauir >>> the court ordered the decedent’s legitimate daughter to undergo a blood test to obtain DNA to test against the plaintiff’s (ded’s alleged illegitimate daughter). Louisiana Case

· California statute prevents establishing paternity by DNA test of a ded’s body, however this is now permitted in many JDs. Calif says it is ok if it was impossible for the father to hold out that the child was his own (ex., a child born after dad died or was unaware of the birth of the child).

· Hecht v. Superior Court  >>> guest speaker day >>> DON’T FORGET.

ADVANCEMENTS (This is called “COLLATION” in LA)

· If a child wants a share of the intestate distribution of dead parent’s estate, child must permit administrator to include in the determination of the distributive shares the value of any property given to the child by decedent during decedent’s lifetime (doctrine of advancement)

· assumption that any amount given to child prior to decedent’s death was deemed an advance on inheritance, so at the decedent’s death all children had to put back into the estate what they had been given in order to guarantee = shares for all descendants.

· Problem became “what is considered an advancement?”

· At common law, any lifetime gift to a child was presumed to be an advancement of the child’s intestate share. To avoid the doctrine the child had to prove that the transfer was intended as an absolute gift so as not to be counted against the child.

· Advancement was based on the assumption that a parent would want an equal distribution of assets.

· When a parent makes an advancement and the child predeceases the parent, the amount of the advancement is deducted from the shares of such child’s descendants if other children of the parent survive.

· Hotchpot >>> If a gift is treated as an advancement, the donee must allow its value to be brought in hotchpot if the donee wants to share in the decedent’s estate.

· Largely b/c of problems of proof of the donor’s intent, many states have reversed the common law presumption of advancement and a lifetime gift is presumed not to be an advancement unless it is shown to have been intended as such.

· In some states there is no advancement unless it is declared in writing that it is not a gift, signed by grantor or grantee. (UPC 2-109)
· Most states today have done away with advancements unless it is specifically stated in the gift that it is only an advancement. This all needs to be in writing

TRANSFER OF EXPECTANCY

· No living person has heirs, but they may have heirs apparent.

· Heirs Apparent only have a mere expectancy, not a legal interest, remember that wills can e changed at any time.

· An heir apparent is not a legal interest and cannot be transferred, however, a purported transfer of an expectancy for adequate consideration, may be enforceable in equity as a k to transfer if the court views it as fair under all circumstances

· all you have is an expectancy, no property rights

· Kentucky refuses to enforce such Ks on the theory they give the transferee an economic incentive to hasten the transferor’s death. This is the way that most JDs look at it.

· You can’t sell off your inheritance, most of the time.

MANAGING A MINOR’S PROPERTY

· A minor does not have the legal capacity to manage property.

· There are 3 alternatives available:

1. Guardianship (conservatorship)

2. Custodianship

3. Trusteeship

· If parent dies intestate, a guardian or conservator of the property must be appointed.

· A guardian of the person has responsibility for the minor child’s custody and care.

· a guardian of the person takes care of the child

· The mother is the first natural guardian, the father is the second natural guardian. A living, competent parent is the natural guardian of the child

· If both die the father is dead or unfit there has to be a court proceeding to determine who the guardian of the person will be. This person may not be who the parents may have wanted it to be. Another reason to write a will.  When you write a will you should always write in the will who the guardian shall be if both spouses die.

· A guardian of the person ha no authority to deal with the child’s property unless appointed to do so.

· In conjunction with these questions is the question of who will be the guardian of the property; for conceptual reasons it should be the same person to avoid conflicts.

· if both parents die while the child is a minor and their wills do not designate a guardian, the court will appoint one from among the nearest relatives

· for a parent with a minor child, one of the principal reasons for having a will is to designate a guardian of the person in case both parents die during the child’s minority

· A second reason for a will is to deal with the child’s property. Generally the person who is named a personal guardian should be the guardian of the property. This is recommended, and the court would probably do this anyway.

· 3 alternatives for property management are available:

1. guardianship (or conservatorship)

2. custodianship

3. trusteeship



2 and 3 are only available to those who create them during their lifetime or by will

GUARDIANSHIP (OR CONSERVATORSHIP)

· A guardian of a person’s property is different from a guardian of a child

· Guardian of property does not have title and usually cannot change investments without a court order

· The guardian’s duty is to preserve the specific property left to the minor and deliver it to him/her at the age of 18, unless the court approves a sale, lease or mortgage

· Guardian can ordinarily use only the income from the property to support the child, can’t go into the principal unless the court approves, each trip to court costs money and often the ward ends up with less property at the end of the guardianship than he had at the beginning

· Reform with “Conservatorship”, conservators are given title to the property as trustee, as well as investment powers of trustee. Court supervision is still required, but the conservator has far more flexible powers.

· In states without modern conservatorship laws, the only effective way to handle guardianship administration is to avoid them.

· Alternative arrangements of custodianship or trusteeship are preferable because a court does not become involved unless the minor contests the custodian or trustee’s actions.

CUSTODIANSHIP

· A custodian is a person given property to hold for the benefit of a minor under the Uniform Transfers to Minors Act (1983) or Uniform Gifts to Minors Act (1956, revised 1966)

· Custodianship was set up to give gifts to minors who can’t manage these gifts given to them

· the problem here is that you have to turn the money over to the child at age 21

· this is much more flexible than a guardianship but still not flexible enough

· A devise or gift may be made under a state’s act thereby eliminating the necessity of drafting a trust instrument, hence creation of a custodianship is quite simple. “I gift or devise the property to X as a custodian for Y (minor) under the ___________ (name the state act).

· UTMA section 14 >>> the custodian has discretionary power to expend as much or all of the custodial property as he deems advisable for the benefit of the minor without court order or regard to:

1. the duty of the custodian personally or any other person to support the minor, OR

2. any other income or property of the minor which may be applicable or available for that purpose

· The custodian is required to transfer remaining property to the minor at attainment of age 21, or to the estate if he dies first.

· Custodian has the right to manage the property as he sees fit but he is a fiduciary and is subject to “the standard that would be observed by a prudent person dealing with the property of another”

· The custodian is not supervised and no accounting to a court is necessary, he can account directly to the ward when the ward turns 21. Still a young age.

· The custodian is useful for modest gifts, but when large amounts of property are involved a trust is preferable.

TRUSTEESHIP

· 3 Players:

1. settlor/trustor = the person who starts the trust

2. trustee = the person who administers the trust

3. beneficiary = the person who gets the proceeds (income or principal beneficiary)

· Trustor loses all right and title to the property once he creates the trust, title is in the name of the trustee held for the benefit of the beneficiary. Now it is vested in the trustee for the benefit of the beneficiary.

· A trust will never fail for lack of a trustee

· In LA a trust must be in writing.  Most other JDs can establish a trust orally, of course it is better to have it in writing to prove up the trust and its terms.
· If there are terms missing, the court will usually find the necessary ingredient and the rest of the trust will be governed by the trust laws of the particular state (only need the basic legal fundamentals) 

· The beauty of the trust is that you can make your own rules, e.g. you can keep property in trust for as long as you want as long as you don’t disturb the rule against perpetuities

· A trust is the most flexible of all property arrangements

· The testator can curtail the trust specifically to the family circumstances and his or her specific desires

· A trust can postpone possession until the donor thinks the child is competent to manage the property

Section C:
Bars to Succession

· Homicide, In re Estate of Mahoney

· Disclaimer

______________________________________________________________________________

HOMICIDE

· In re Estate of Mohoney >>> ded died intestate after his wife killed him. Wife was convicted.  Probate court entered a judgment order decreeing the residue of the estate, in equal shares, to the father and mother of the decedent.  Wife appeals.

· ISSUE: can a widow convicted of manslaughter in connection with the death of her husband inherit from his estate? >>>NO<<<

· REASONING: a number of JDs have enacted statutes which prevent a person who has killed another to take by descent or distribution

· Courts in JDs that have no statute such as this have followed three different lines of decision:

1. Legal title passes to slayer and may be retained in spite of his/her crime, the reasoning being that denial of inheritance would be imposing an additional punishment not provided by statute and would violate the Constitutional provision against corruption of blood.

2. Legal title will not pass because of equitable principle that no one should be permitted to profit or take advantage of his own wrong or crime, these decisions have been criticized as judicially engrafting an exception on the statute of descent and being “unwarranted judicial legislation”.

3. Legal title passes to slayer but equity holds him to be a constructive trustee for the heirs or next of kin of decedent, but because of the unconscionable mode by which the property is acquired equity treats him as a constructive trustee and compels him to convey the property to the heirs or next of kin of the deceased.

· exceptions:

1. One who killed while insane is not chargeable as a constructive trustee.

2. If slayer had a vested interest in the property, he still gets it; the principle is that the slayer should not be permitted to improve his position but should not be compelled to surrender property to which he would have been entitled if there had been no killing.

· Remember that a probate court cannot award a constructive trust, the case must be remanded to a chancery court for such a determination.

UPC §2-803

· An individual who kills the decedent forfeits all benefits under this article, if the decedent died intestate the estate passes as if the killer disclaimed his/her intestate share

· the felonious killing of the decedent:

1. Revokes any revocable appointment of property made by the decedent to the killer in a governing instrument, and

2. Severs the interests of the decedent and killer in property held by them at the time of the killing as joint tenants transforming the interests into tenancies in common

· Provisions of a governing instrument are given effect as if the killer disclaimed all provisions

revoked by this section.


· A wrongful acquisition of property by a killer not covered by this section must be treated in accordance with the principle that a killer cannot profit from his or her wrong.

· Conviction conclusively establishes the convicted individual as the decedent’s killer for purposes of this section.

DISCLAIMER

· At common law, when a person dies intestate, title to the real and personal property passes to the decedent’s heirs by operation of law, an intestate successor cannot prevent title from passing to him or her.

· However, if the person dies testate, the devisee can refuse to accept the devise, thereby preventing title from passing to the devisee, any gift requires acceptance by the donee.

· These different concepts produced different tax results, an heir who renounced his inheritance was said to have made a taxable gift to those who took by reason of the renunciation.

· By contrast, there were no gift tax consequences for devisees.

· To permit people to disclaim without tax consequences, almost all states have enacted disclaimer legislation that provides that the disclaimant is treated as having predeceased the decedent.

· Disclaimers must be a 100% unequivocal “I don’t want it”, then the laws of intestacy or the will will take over. Irrevocable, unqualified refusal. If this is not the case, then gift-tax liability results.

· Disclaimer must be made within 9 months after the interest is created or after the donee reaches age 21, whichever is later.

· Intestate Disclaimer >>> at common law you cannot disclaim, it passes by operation of law.

· Testate Disclaimer >>> devisee can refuse to accept any devise. At common law you could do this but the situation was treated as though the heir had received the intestate share and then made a taxable gift to persons who took by reasons of renunciation.

· Disclaimed interest devolves as if the disclaimant had predeceased the ded. The descendants of the disclaimant take by representation or the interest passes as per the disclaimer document.

· A disclaimer relates back for all purposes to the date of the death of ded.

UPC §2-801 Disclaimer of  Property Interests

· Disclaimer must be in writing
· 9 months is allowed for filing within the ded’s death. File it in the JD where the administration has been commenced.
(a) right to disclaim interest in property – a person to whom an interest devolves may disclaim it in whole or in part

(1) if the property devolves under a testamentary instrument or by the laws of intestacy, the disclaimer must be filed not later than 9 months after the death of the deceased owner and if of a future interest, not later than 9 months after the event determining that the interest is indefeasibly vested

· the disclaimer must be filed in the probate court of the county in which proceedings have been commenced

· a copy of the disclaimer must be delivered to any personal representative or other fiduciary of the decedent or donee of the power

(2) if the property devolves under a non-testamentary instrument or contract, the disclaimer must be delivered or filed no later than 9 months after the effective date of the nontestamentary instrument or contract and, if of a future interest, not later than 9 months after the event determining that the taker is finally ascertained and his/her interest is indefeasibly vested

(3) a surviving joint tenant may disclaim as a separate interest any property or interest therein devolving to him/her by right of survivorship.

· Surviving JT may disclaim his entire interest in any property devolving to him by ROS if:

i. JT was created by an act of the deceased JT,

ii. Survivor did not join in creating the JT; AND

iii. Survivor has not accepted a benefit under it

(b) the disclaimer must:

(1) describe the property disclaimed

(2) declare the disclaimer and extent thereof

(3) and, be signed by the disclaimant

· The disclaimed interest devolves as if the disclaimer had predeceased the decedent, but if the descendants of the disclaimant would share in the disclaimed interest by representation then the disclaimed interest passes representation or as directed by the governing instrument, to the descendants of the disclaimant

· A disclaimer relates back for all purposes to the date of the death of the decedent

· Problems brought up in class dealing with medicaid. Can a legal representative disclaim for the heir when it might be worse on the heir in the end? The heir may have to end up paying for her own medical care. This is an area of debate, but a couple of cases say that the representative can disclaim if it is not deemed to be with fraudulent intent. Question is, is the representative required not to disclaim due to his fiduciary duty? There seems to be a winking of the eye in terms of disclaimer requirements, and if the form is met, then JDs often disregard the fiduciary duty owed to the disclaimant. 

CHAPTER 3:
WILLS: CAPACITY AND CONTESTS

Section A:
Mental Capacity

· Why require MC?, In re Strittmater

· Test of MC
· Insane Delusion, In re Honigman
______________________________________________________________________________

WHY REQUIRE MC?

· MC is required for the protection of society and for the protection of ded’s family and for ded himself.
· Reasons why a person must have mental capacity to write a will:

1. A will should be given effect only if it represents the testator’s true desires

2. A mentally incompetent man or woman is not defined as a “person”

3. The law requires mental capacity to protect the decedent’s family

4. To a large extent public acceptance of law rests upon a belief that legal institutions, including inheritance, are legitimate, and legitimacy cannot exist unless decisions are reasoned

5. The requirement of mental capacity assures a sane person that his desires will be carried out even thought the person becomes insane an makes another will

6. The requirement of mental capacity may protect society at large from irrational acts

7. May protect a senile or incompetent testator from ‘exploitation; by cunning persons

· In re Strittmater decedent had an intense, unfounded hatred of men and her deceased father although she was civil to her banker and lawyer, and she deeded her entire estate to a women’s group although she had little to do with them. Outwardly loving toward her parents. Sudden change in her opinion of men and her parents. Defendants in this case were cousins of decedent who she rarely saw. Her cousins asserted that she had insane delusions about men.

· ISSUE: May a will that was executed by a person with insane delusions about men be admitted to probate? >>>NO<<<

· The issue was really whether, in the court’s eyes, it was o.k. for this lady to leave her estate to an organization she was involved in (radical women’s group) as opposed to cousins she barely knew; the court in this case said no but this verdict would probably not hold up today.

· REASONING: seems like a political decision because the judges may not have liked the NWP.

· If an individual hates another group of people and leaves their property to a group besides the one she hates, does this make the will invalid due to an insane delusion?  no (e.g. indian that hates white people and leaves his estate to an indian reservation).

· You must link the insane delusion to why the bequest was overturned (it just doesn’t make sense in this case).

TEST OF MENTAL CAPACITY

· Specific requirements for mental capacity are minimal; however, the decedent must have the ability to know:

1. the nature and extent of his property

2. the persons who are the natural objects of his bounty

3. the disposition he is making, and

4. how these elements relate so as to form an orderly plan for the disposition of his property

· The testator does not need average intelligence.

· The testator must have mind and memory relevant to the 4 matters above.

· The testator must understand the significance of the act.

· The fact that a person has been declared incompetent and put under a conservator does not necessarily mean the person has no capacity to execute a will thereafter.

· Capacity to make a will is governed by a different legal test and requires less competency than the power to make a contract or a gift. Looking out for those still living, so they don’t impoverish themselves.

· However, legal capacity to make a will requires a greater mental competency than is required for marriage.

· You don’t need much mental capacity to make a will.

· If you have some question as to whether or not your client is mentally capable or not you may want to get a psychiatrist to evaluate them before just in case the will is contested.

· When dealing with elderly people, don’t video-tape the will signing, it distorts to a great extent the actual disability of the person.

· So long as a person meets the above tests, a few eccentricities will probably not defeat the will.

· Estate of Wright >>> good application, strange behavior doesn’t mean mental incapacity. Testator in this case fulfilled the 4 criteria, there was no evid to the contrary.

· in contest cases, a lot of times the hired psychiatrist is not the most crucial witness, but the sitter who sees the deceased every day and doesn’t have a financial stake in the matter

You should get an expert to come in and see your client as soon as possible after the will is signed, have the client examined just in case there is a will contest. Also, you are preserving the expert for later down the road.

· To draft a will for an incompetent person is a breach of professional ethics. However, an atty is not required to investigate the client’s condition and may rely on his own jment regarding capacity or lack thereof. (Gonzales v. Superior Court)

INTERDICTION
· Interdiction >>> someone cannot take care of themselves, the court then appoints someone to take care of all of their needs. A person can be physically or mentally interdicted.

· Someone who is physically interdicted can still make a will.

· Interdicted – someone is appointed (legally) to take care of someone who cannot take care of themselves (appointed by the court).

· Most JDs say that a mentally interdicted person cannot enter into a k, but if you can prove that the interdicted person was having a lucid interval when the will was signed, then the will may be upheld.

· Example >>> old people wake up fine but as the day goes on, they start to lose it. However, the morning time may be seen as a lucid interval. The first memory to go is the short term.

· Don’t stop an examination if a person is interdicted. Put the most important witnesses on the stand, like the incompetent’s sitter, treating physician, cook, maid, etc… These people usually have no axe to grind, and judges may take their testimony at a higher weight than an expert’s testimony.

INSANE DELUSION

· Person may have mental capacity to execute a will but be suffering from an insane delusion that will cause a particular provision to fail.

· Only the part of the will caused by the insane delusion is invalid, if the whole will was influenced by an insane delusion then it is all invalid.

· Insane delusion is a legal, not psychiatric, concept; it is a false conception or reality. It impairs testamentary capacity. The testator must adhere to the ID against all evid and reason to the contrary.

· The majority view is that a delusion is insane even if there is some factual basis for it if a rational person in the testator’s situation could not have drawn the conclusion reached by the testator.

· The individual is rational and sane, but there is something in that persons life that puts them over the edge for that one issue.

· In re Honigman >>> ded thought that his wife was having an affair. Ded left her 5K + a life interest in all that he had. This guy really had crazy thoughts about what his wife was up to

· ISSUE: if a person believes facts that are against all evid of probability, and conducts himself, however logically, upon the assumption of their existence in making his will, does he suffer from an ID so as to defeat his testamentary capacity? >>>YES<<

· ISSUE: not whether Mrs. Honigman was unfaithful, but whether Mr. Honigman had any reasonable basis for believing that she was

· REASONING: go through the MC standards/test first. Then if he had MC, did he operate under an ID?

· There was no independent proof that the ded’s assertions about his wife were true

· The BOP is on the person contesting the will >>Wife. Once wife met her BOP it switched to the proponents of the will.

· Applicable Test: if a person persistently believes supposed facts, which have no real existence except in his perverted imagination, and against all evidence and probability, and conducts himself, however logically, upon the assumption of their existence, he is, so far as they are concerned, under a morbid delusion. A delusion in that sense is insanity.  Such a person is essentially mad or insane on those subjects, though on other subjects he may reason, act and speak like a reasonable man.

· Was the decedent mentally competent?  probably yes,  did he have an insane delusion as to the faithfulness of his wife?  definitely yes

· *** Starting point for analysis on an exam *** “was the decedent mentally competent?”

· There was no independent proof that decedent’s assertions were correct

· Who would have the burden of proof in this case?  the wife who is contesting the will to show decedent was under an insane delusion

Once she puts on her evidence the burden shifts back to the proponents of the will

· What would the proponents put on to show decedent was not suffering from an insane delusion to get the sympathy of the court?

The evidence that the wife was independently wealthy and the brothers and sisters of the decedent were not, so he would sanely wish to leave his estate to his brothers and sisters. He would have written his will this way anyway.

These facts make it harder for plaintiff to prove that the insane delusion was the basis for the will, but it is still a question for the jury.

INSANE DELUSION vs. MISTAKE

· the law draws a distinction between an insane delusion and a mistake:

1. An insane delusion is a belief not susceptible to correction by presenting the testator with evidence indicating the falsity of the belief

2.     A mistake is susceptible to correction if the testator is told the truth

· As a general rule courts don’t invalidate or reform because of mistake whereas they do invalidate wills resulting from an insane delusion.

“LIVING PROBATE” or “ANTE-MORTEM PROBATE

· Statutes in Arkansas, ND, and Ohio permit probate of a will during the testator’s life, they authorize a person to institute during life an adversary proceeding to declare the validity of a will and the testamentary capacity and freedom from undue influence of the person executing the will.  
· All beneficiaries named and all heirs apparent must be made parties to the proceeding
· It doesn’t make much sense to probate a will when the person is alive because a number of things could happen, least of which is a new will. Plus testators are reluctant to air dirty laundry during their lifetime. And it is expensive.

· This occurs more frequently in the U.S. than in England or Europe, several factors bearing upon the differential are:
1. In civil law countries as well as England you can’t disinherit a child (they are forced heirs)

2. No jury trials for estate contests in England or Europe

3. In England and Europe, fees are charged to the party contesting the will if the contest is frivolous. in America, both sides to will contests pay their own attorney’s fees unless this is changed by k, whereas English rule is usually that loser pays. This diminishes the incentive to litigate an improbable claim.

4. England and civil law systems use authenticated wills, executed before a quasi-judicial officer (notary). This is the only means of making a will valid in Europe.

5. Most US litigation centers on testators MC and juries are submitted to the P’s atty casting doubt on every small eccentricity of the testator.

Section B:
Undue Influence

· Lipper v. Weslow

· No contest clauses
· Bequests to attys
· In re Will of Moses

· In re Kaufmann’s Will

______________________________________________________________________________

· A will or a gift in a will may be set aside if it was the result of UI

· Undue Influence >>>mental coercion that destroyed the testator’s free agency and forced him to embody someone else’s intention in his will in place of his own.

· Lord Justice Hannen made the statement that “to be undue influence in the eye of the law, there must be coercion”.

· When a sane person coerces an irrational person into putting something in their will that they don’t want.

· In most UI cases there is a confidential relationship

· Proof may be wholly inferential and circumstantial.

· Subjective Test to establish undue influence, measured at the time of execution of the will. It must be proved that:

1. The testator was susceptible to undue influence. That UI was exerted on the testator.

2. That the influencer had the disposition and the opportunity to exercise undue influence. That the effect of UI must have been to overpower the mind and will of the testator. AND

3. That the disposition is the result of the influence. That the UI must have produced a will or a gift in a will that expresses the intent not of the testator, but of the one exerting the UI, and that would not have been made but for the UI.

· It is not UI unless testator is in such a condition that if he could speak his wishes to the last, he would say “this is not my wish, but I must do it.”

· Factors of UI: (these only raise a suspicion of UI. There is no evid to support/prove UI by these factors)

1. Confidential relationship

2. Opportunity

3. Motive

Lipper v. Weslow >>> decedent’s son by second marriage was lawyer who wrote decedent’s will leaving out the widow and children of the decedent’s son by her first husband (Julian). Plaintiffs were grandchildren who brought suit alleging undue influence against the defendant son and daughter of the decedent.  The defendant lawyer lived beside decedent and had keys to her house, he prepared the will and was the executor.  In the will the decedent stated that she wasn’t leaving anything to her grandchildren because they didn’t keep in contact with her. Ded told as witness much the same. The will provided a lengthy explanation as to why Julian and his descendants were left out.

· ISSUE: was there any undue influence from the son/lawyer who lived next door? >>>NO<<<

· ISSUE: must a person contesting a will on the basis of UI supply proof of the substitution of the plan of testamentary disposition by another as the will of the testator? >>>YES<<<

· REASONING:  the test of undue influence is whether such control was exercised over the mind of the testatrix as to overcome her free will and to substitute the will of another so as to cause the testatrix to do what she would have otherwise not done but for such control

· Contestants established a confidential relationship, the opportunity, and perhaps a motive for undue influence by defendant, however this simply sets the stage. 

· Contestants must go forward and prove in some fashion that the will as written resulted from defendant substituting his mind and will for that of testatrix.  

· Here the will and circumstances might raise suspicion, but it does not supply proof of the vital facts of undue influence testator, when she wrote the will, was of sound mind and was active

· there was no evidence in this case of any undue influence

· Look to the factors (3), then look to see if P proved the factors

· NOTES: if you’re a lawyer and you’re writing a will for a relative cutting someone out to your benefit, you’d better get someone else to write the will

· In some JDs there is a presumption of undue influence

· Here there was a confidential relationship, there was opportunity, there was motive, however, as the court stated there still has to be some concrete fact of coercion, which there wasn’t in this case

· a paragraph in the will stating that anyone who contested the will forfeited their share was ineffective as relating to the grandchildren, because they weren’t given anything; you have to give the people you want to stop from contesting the will something to chew on

· The BOP depends upon the JD in probate cases, in most cases where:

1. A person in a confidential relationship 

2. Receives the bulk of the testator’s property 

3. From a testator of weakened intellect, then 

· The burden of proof shifts to the person occupying the confidential relation to prove the absence of undue influence.

· This is also relevant to the burden of going forward, usually if the person with the burden of proof proves their burden then the burden of going forward shifts to the other party

· In this type of situation, should there be a presumption of undue influence?  b/c Lipper is writing a will which he would benefit from there is a presumption of undue influence right out of the box, especially b/c he was receiving better treatment than those who were left out.

· If this is the case then the burden shifts to the lawyer to prove that there was no undue influence, and here he probably could (maybe not by clear and convincing proof, however).

· These portions of the will that are the product of undue influence may be stricken and the remainder allowed to stand if the invalid portions of the will can be separated without defeating the testator’s intent or destroying the testamentary scheme.

· As an atty, if you do write a will for a relative, you must treat all benefs equally.

· If you cut someone out to your benefit, then there is a problem and you shouldn’t write the will.

· A number of JDs say that if you do it anyway that there is a presumption of UI only overcome by C/C evid.

· So send that relative to another atty.

NO CONTEST CLAUSES

· A no-contest clause provides that a beneficiary who contests a will shall take nothing

· It is designed to discourage will contests

· Conflicting issues faced by the court when dealing with no contest clauses:

1. Enforcement discourages unmeritorious litigation, family quarrels and defamation of testator’s reputation, however

4. Enforcement could inhibit a lawsuit proving forgery, fraud or undue influence and nullify safeguards built around testamentary disposition of property.

· Courts often avoid resolution of these conflicting issues by determining that a particular kind of litigation is “not a contest”; e.g. suits to construe wills, attacks on certain provisions as illegal.

· Majority:
If the lawsuit is determined to be a contest, a majority of courts enforce the no contest clauses unless there was probable cause for the contest.

· Minority:
In a minority of JDs courts enforce no-contest clauses unless the contestant alleges forgery or subsequent revocation by a later will or codicil or the benef is contesting a provision benefiting the drafter of the will or any witness thereto.

BEQUESTS TO ATTORNEYS

· Lawyers have to avoid impropriety and the implication of impropriety, so in cases where lawyers receive bequests from non-family members.

· The burden of proving no impropriety shifts to the attorney by clear and convincing or preponderance.

· Usually there is an automatic presumption of impropriety.

· Undue influence: since the 1970’s many courts have ruled that a presumption of undue influence arises when an attorney-drafter receives a legacy, except when the attorney is related to the testator.

The presumption can be rebutted only by clear and convincing evidence.

· NY rule about UI:  Any bequest to an attorney who drafted a will must be investigated.

The attorney must submit an affidavit explaining facts and circumstances of the gift. If the surrogate thinks this is not sufficient, a hearing is held to determine whether or not there was undue influence.

In re Henderson >>> court rejected a per se rule that would create a presumption of UI whenever a bequest is given to an atty with whom the testator has had a professional relationship in the past.

· Calif rule about UI:  The legislature enacted a statute invalidating any bequest to a lawyer who drafts the will unless the lawyer is related by blood or marriage.

An exception permits bequests to a nonrelated lawyer-drafter if  the client consults an independent lawyer who attaches a “Certificate of Independent Review” which concludes that the gift is not the result of undue influence, fraud or duress.

UNETHICAL CONDUCT

· Should an atty who draws a will containing a bequest to himself be subjected to disciplinary action? According to the MPRC yes, however exceptions exist when a client is a relative of donee or when the gift is not substantial.

· In re Will of Moses >>> decedent was married three times and all 3 husbands died before her.  After the 3rd husband died she started having an affair with her attorney who was 15 years her junior.  She went to another lawyer, who had no knowledge of the relationship between decedent and Holland to have her will prepared.  She left everything to Holland and left her sister out of the will.  Ded functioned as a business person in society. She gave all of her important papers to another atty friend (Patterson), and she told him that this was the way she wanted it. Her sister contested the will alleging UI by Holland. But how, by their intimate relationship?

· ISSUE: was the presumption of undue influence by Holland over decedent overcome by testimony of third party lawyer? >>>NO<<<

· ISSUE: does a presumption of UI exist where a sexual relationship between atty any client co-exists with the atty/client relationship? >>>YES<<< affirmed for sister.

· REASONING: it is clear from 3rd party attorney’s testimony, that in writing the will, he did no more than write down what Mrs. Moses told him to.  There was no meaningful independent advice or counsel and it is manifest that the role of the attorney in writing the will was little more than that of scrivener.

· It was Moses’ sister who contested the will and won.

· It was shown that Holland (lawyer) had no knowledge that she went to Shell, or that he knew of her bequests to her.

· The Court held that the fact that Moses was an alcoholic and was disfigured and that Holland was 15 years her junior was enough to show undue influence.

· The result may have been different had the sexes been reversed, but who knows.

· Shell should have asked Moses why she cut her sister out of the will, there at least should have been some discussion about this.

· The results also may have been different had the two been married.

· DISSENT: says that this holding is ridiculous. There is not one iota of evid that Holland unduly influenced Moses. Further, Shell ascertained that Moses was competent to make the will, and he satisfied himself that she was acting of her own free will and accord. No more was required.

In re Kaufmann’s Will  >>> Robert Kaufmann was a millionaire that increased Weiss’ share with successive wills. There was evid of Walter’s complete dominance over Robert. In business matters Robert gave Walt his complete trust. Upon Robert’s death, his brother, Joel, sued to have the final will set aside on grounds of UI. The court found undue influence where decedent and beneficiary were both men living together in what was most likely a homosexual relationship. 

· Heir to Kay jewelry fortune, moved to NY and began living with Walter.

· Walter was an attorney who took care of Robert’s financial needs while Robert opened an art gallery.

· Robert left Walter a substantial portion of his estate but the family contested the will at his death.

· In a case where a decedent is in a relationship that the family doesn’t approve of, it is a good idea to give the Walter’s of the world the assets that do not effect the family. Don’t give them 20% of the family business, give them the apartment they shared and the art gallery, etc.

· At Robert’s death, his brother Joel moved to have the will set aside for undue influence, the court set it aside finding that Robert was weak willed and Walter made him do this. Essentially that Walter took advantage of Robert.

· Robert could have possibly avoided this outcome with a trust or possibly by adopting Walter.

Section C:
Fraud

· Latham v. Father Divine

· Tortious interference with expectancy

______________________________________________________________________________

· Fraud consists of:

1. false stmts of material fact

2. known to be false by the party making the stmts

3. made with the intention of deceiving the testator to act in reliance on such stmts

4. which actually deceive the testator; AND

5. which cause testator to act in reliance on such stmts

· Fraud occurs where:

1. The testator is deceived by a misrepresentation, AND

2. Does that which the testator would not have done had the misrepresentation not been made

· The misrepresentation must be made with both:

1. The intent to deceive, AND

2. The purpose of influencing the testamentary disposition

· A provision in a will procured by fraud is invalid, the rest of the will is valid unless the fraud goes to the entire will or the portions invalidated by fraud are inseparable from the rest of the will.

· Latham >>> where probate cannot do justice by refusing probate, the will may be probated and then a court of equity can impose a Constructive Trust on the wrongdoer, compelling the wrongdoer to surrender the property  acquired by the wrongful conduct.
2 MOST COMMON TYPES OF FRAUD
1.
Fraud in the inducement = Includes cases where a testator is fraudulently induced into making a will. (e.g., in return for a false promise of care)  When a person misrepresents facts, thereby causing the testator to execute a will, to include a particular provision in the wrongdoer’s favor, to refrain from revoking a will, or not to execute a will
· This is a little more murky than fraud in the execution, and it is harder to prove

· To prove this you must prove what the testator might have done.

· Example >>> O’s heir apparent H induces O not to execute a will in favor of A. H promises that he will convey the property to A. If at the time that H makes the promise he has no intent to carry it out then it is Fraud in the Inducement. If at the time H intended but later changed his mind there is no fraud involved.

· A fraudulently procured inheritance or bequest is invalid only if testator would not have left the inheritance or made the bequest had the testator known the facts.

· The question to be asked is what would the testator have done had the true facts been known.

2.
Fraud in the execution = AKA Fraud in Factum. Includes cases where testator was tricked into signing a document not knowing it to be a will, and cases where one will is substituted for another. Occurs when a person misrepresents the character or contents of the instrument signed by the testator, which does not in fact carry out the testator’s intent
· This is pretty standard, happens when a person gives testator a document that is not what he thinks
· Example >>> O, with poor vision asks H, her heir apparent, to bring her her will so that she can sign it. H instead brings a document that is not O’s intended will, knowing it is not the document that  O wants. O then signs it believing it to be her will == Fraud in the Execution.
· Both of these involve a high degree of proof

· Questions of whether the legacy is the fruit of the fraud are particularly tricky.  A fraudulently procured inheritance or bequest is invalid only if the testator would not have left the inheritance or made the bequest had the testator known the true facts.  The interesting question is:  what would the testator have done if the true facts had been known?
Latham v. Father Divine (Constructive Trust) >>> Constructive Trust imposed where Testator was prevented from executing a will. Decedent left her estate to Father Divine in a will.  Later, she intended to change her will and had a new one drawn up benefiting Ps, but defendant kept her from executing it by use of false representations, undue influence and physical force.  Plaintiffs in this case, decedent’s two cousins, not only contest the will but claim that defendant was responsible for the untimely death of the decedent.

· ISSUE: Where an heir or devisee in a will prevents testator from providing for one for whom he would not have provided but for the interference of the heir or devisee, will such heir/devisee be deemed a trustee for the property received by him to the extent that the defrauded party would have received had the ded not been interfered with? >>>YES<<<

· REASONING:

· Father Divine demurred basically saying that even if all the facts that Ps say are true, he would still win because the will benefiting him is proper. The will Ps were trying to introduce was not proper (not signed).

· So Ps change and say they are not attacking the will benefiting Father Divine, the reason they attack him was because he prevented ded from changing her will.

· The court began a discussion of a constructive trust in order to keep the defendants from getting the proceeds but not actually probating the 2nd will.

· Court is basically saying that the first will, properly executed, may be probated, and they will let the defendants receive the property into ownership but it was held in trust for the plaintiffs.

· Plaintiffs in this case aren’t really attacking the first will, they’re saying the 2nd will wasn’t allowed to be executed.

· A CT will be erected whenever necessary to satisfy the ends of justice. Here, the probated will has full effect but EQUITY, in order to defeat the fraud, raises a trust in favor of those intended to be benefited by the testator, and compels the legatee to turn over the gift to them.

· Father Divine owns it all fictionally. 

· CTs are used to right attempted wrongs and prevent unjust enrichment.

· The big question is who does Father Divine hold it in CT for? >>> the cousins ultimately might not get the res because there may be more intestate heirs out there besides the cousins. If evid of the 2nd will cannot be introduced, it is more than a possibility that the cousins won’t benefit like they were supposed to. But the point of a CT is to right a wrong to the testator, not the intended benefs of another will.

· If the Court had set up a constructive trust, who would Father Divine be trustee for?  Where do you look to find out? Previous wills, possibly. Intestacy statutes. Wills made after but not executed

· A constructive trust is sometimes called a ‘fraud-rectifying’ trust, but it may also be imposed where no fraud is involved if the court thinks unjust enrichment would result if the person retained the property.

· In Pope v. Garrett a decedent wished to rewrite her will to have her entire estate go to Garret but some of her expected heirs stopped her by force, the Court imposed a constructive trust against not only the heirs who caused the disturbance, but also against the innocent ones reasoning that the innocent heirs would be unjustly enriched if they were permitted to keep the property, since, but for the wrongful acts, they would have inherited nothing.

TORTIOUS INTERFERENCE WITH EXPECTANCY

· Another theory plaintiffs in Latham could have sued under.

· Used sometimes instead of a CT

· 2nd Restatement of Torts includes intentional interference with an expected inheritance or gift as a valid COA.

· Plaintiff must prove that the interference involved conduct tortious in itself, such as fraud, duress, or undue influence.

· This theory can’t be used when the challenge is based on testator’s mental capacity.

· This action is not a will contest, as it does not challenge the probate or validity of a will but rather seeks to recover tort damages from a 3rd party.

· Is not subject to the typically short SOL of will contests, but it starts running at the time plaintiff discovered or should have discovered the fraud or undue influence. It is subject to the tort SOL.

· Some courts make plaintiff’s exhaust probate remedies first, and if plaintiff contests the will and loses they are usually barred by res judicata from suing later in tort.

· No-contest clauses do not apply because it isn’t a will contest.

· Punatives may be recovered against the wrongdoer in a tort suit but not, of course in a suit seeking to prevent probate of a will on grounds of UI or fraud.

CHAPTER 4:
WILLS: FORMALITIES AND FORMS

Section A:
Execution of Wills

· Attested Wills

Requirements of Due Execution:

In re Groffman

Estate of Parsons

Recommended method of executing a will

Curative Doctrines:

In re Pavlinko’s Estate

In re Will of Ranney

· Holographic Wills

In re Estate of Johnson

Kimmel’s Estate

______________________________________________________________________________

Attested Wills – the standard form of a will is one that is signed by the T and witnesses by 2 witnesses pursuant to a formal attestation procedure.

REQUIREMENTS OF DUE EXECUTION

· Requirements for a will vary from state to state, and generally include that T sign at the end of the will, and in the presence of all attesting witnesses. T might also be required to publish the will, i.e., declare to the witnesses that this is her will.

· Court should favor giving effect to a T’s wishes/intentions: FUNCTIONS OF WILLS

1. Ritual function - the Court needs to be convinced that the statements of the transferor were deliberately intended to effectuate a transfer. The formalities of transfer generally require the performance of some ceremony thus justifying the court in reaching its conclusion that if the ceremony was performed, then the intentions were deliberate.

2. Evidentiary function – the existing requirements of transfer may increase the reliability of the proof presented to the court.

3. Protective function – some of the requirements of the Sof Wills have the stated purpose of safeguarding the testator against undue influence or other forms of imposition.

4. Channeling function – will formality requirements create a safe harbor which provides the T with assurance that his wishes will be carried out. This results in considerable uniformity in the organization, language and content of most wills. Courts are seldom left to puzzle over whether the document was intended as a will. T has every inducement to comply with the requirements.

· Lawyer tries to determine the true intent of the testator each and every time, but you still have to follow the proper form.

· A new will revokes all previous wills if it is executed properly.

· In Louisiana notarization is required.

· The question is; if you don’t follow the proper procedures, how far can you stray and still have the will be held valid?

· Today most jxs are quite liberal with what they will allow if they are convinced that it is the testator’s true intent.

UPC§ 2-502 >>> says wills must be in writing, signed by a testator and two witnesses with attestation clause and dated:

a. A will must be:

1. in writing

2. signed by T or the T’s name by some other individual in the T’s conscience presence and by T’s direction; AND

3. signed by at least 2 individuals, each of whom signed within a reasonable amount of time after he witnesses either the signing of the will of the T’s acknowledgement of that signature of ackment of the will. 

witnesses don’t have to sign at the same time as the testator as long as they sign within a reasonable period of time (although it should be done at the same time)

b. A will that does not comply with (a) is valid as a Holographic will whether witnessed or not, if the signature and material portions of the document are in the T’s handwriting.

c. Intent that the document constitute the T’s will can be established by extrinsic evid, including, for HWs, portions of the document that are not in T’s handwriting.

In re Groffman >>>  Ded’s signature was on the will before he asked Block and Leigh to sign it as witnesses. Block signed his name in the ded’s presence, but not in the presence of Leigh. Leigh signed his name in the presence of ded but not in the presence of Block. Case in which testator had already signed will and the witnesses were not in the room at the same time

· ISSUE: for a will to be valid, must it be signed by the T in the presence of 2 or more witnesses present at the same time with the witnesses signing the will in the presence of the T? >>>YES<<<

· ISSUE: ded did not sign in the presence of either witness, and the question is whether he acknowledged his signature in the presence of both of them at the same time? >>>NO<<<

· This made the will invalidly executed, even though it was the will of the testator.

· This was simply a problem of execution.

· The wife/widow was challenging the will. If he died intestate she would take all.

· The witnesses were friends of the widow who was challenging. 

· This is a bad decision because there was no question that this will constituted the intent of the testator.

· Block, the atty, could be sued for malpractice.

· GROFFMAN NOTES:

· 2 Solutions to the Groffman  type of problem (there is a split between JDs):

1. Line of sight test – is satisfied if the testator is capable of seeing the witnesses in the act of signing; the testator doesn’t actually have to see the witnesses sign, but must be able to see them were the testator to look.

2. Conscious presence test – under this test the witness is in the presence of the testator if the testator, through sight, hearing, or general consciousness of events, comprehends that the witness is in the act of signing.

3. UPC 2-502(a) – dispenses altogether with the requirement that the witnesses sign in the T’s presence.


· In re Jefferson >>> presence could not be had over the phone, the will was denied probate.

· In re Webster’s Estate >>> bank teller could not be a witness because she could not actually see the T signing.

· Signature – all you need is the person signature even though it may not be exactly what is typed under the line, nicknames may be fine if that is how the signer usually signs his name, 


an X may also be fine, if T cannot sign their name.

· however, avoid at all costs, guiding the hand of the testator

· the signature must completed, if its not it can be contested
· sign it how you normally sign your name.
· Additions after the signature – don’t do it, won’t be valid and may cause the entire will to be invalid.

· Delayed Attestation – do everything at the same time to avoid problems. 

In re Estate of Peters >>> held that wits must sign within a reasonable period of time after the will is executed by the T. the “reasonable period” could under some circumstances, extend after T’s death. (signing 15 mos after execution was unreasonable).

· Notarization – it is a good idea to require notarization, if it was it would get rid of a lot of bad wills.

COMPETENCY OF WITNESSES

· Wits must be competent. The wit must be mature enough and of sufficient mental capacity to understand and appreciate the nature of the act he is witnessing, and to be able to testify in court should it be necessary.
INTERESTED WITNESSES

· Most JDs have interested wit statutes providing that if an attesting wit is also a benef, the gift to the wit is void, but the wit is competent and the will may still be probated.

DISINTERESTED WITNESSES

· Estate of Parsons >>> 2 of 3 witnesses who signed decedent’s will had an interest therein.  After decedent died, his heirs, who had specifically been omitted from the will, challenged due to the fact that there weren’t two disinterested parties attesting to the will.  Then one of the beneficiaries who had only received a token sum of $100 sought to disclaim her interest to thereby make her a disinterested party and keep the heirs from taking

· ISSUE: can a subscribing witness to a will who is named in the will as a beneficiary become disinterested by filing a disclaimer of her interest after the testatrix’s death? >>>NO<<<

· REASONING: the statutory provision regarding subscribing witnesses looks solely to the time of execution and attestation of the will.  The disclaimer only relates back to the date of death. So, it follows that a subsequent disclaimer will be ineffective to transform an interested witness into a disinterested one.

· This was probably decided wrongly. The T executed his will clearly with one indpt witness. Nielson should have been determined to be disinterested. This will was not probated because of an inadvertance. This oversight was not substantial enough to not probate the T’s intended will. This doesn’t carry out the will of the T in any way.

· There would be no problem under the UPC §2-505, it provides that:

“Any person generally competent to be a witness may act as a witness to a will. A will or any provision thereof is not invalid because the will is signed by an interested witness.”

RECOMMENDED METHOD OF EXECUTING A WILL

· It would be best to redo because different states may have different terminology.

· Under usual conflict of laws rules, the law of the decedent’s domicile at death determines the validity of the will insofar as it disposes of personal property.

· The law of the state where real property is located determines the validity of a disposition of real property.

· Most states have statutes recognizing as valid a will executed with the formalities required by:

1. the state where the testator was domiciled at death

2. the state where the will was executed, or

3. the state where the testator was domiciled when the will was executed

· attestation clause – isn’t really necessary if you have two witnesses. No state statute requires the use of an attestation clause. However, it may be very important in making out a prima facie case that the will was duly executed, and thus the will may be admitted to probate even if the wits predecease the T or cannot recall the events of the execution. It is good enough, however, to have the wits sign below the T’s name. This is all that is required to satisfy due execution.

· self-proving affidavit – allows proving of the will without witnesses, typed at the end of the will, swearing before a notary public that the will has been duly executed, is then signed by the testator and the witnesses b/f the notary public, who in turn signs and attaches the required seal. These are good because due execution of a will is usually proved after the T’s death by the witnesses. If the wits are dead or too far away, a SPA permits the will to be probated because it means that all the requirements of due execution have been complied with.


UPC §2-504 allows two different kinds of self-proving affidavits, however, you should keep attestation and self-proving separate.

SAFEGUARDING A WILL

· After a client’s will has been executed, a common practice is to give the will to the clients together with instructions that it be kept in a safe place.

· Easiest way is to have the atty hold the original will and give the client a copy.

· Many states have statutes permitting deposit of wills with the clerk of the probate court.

· It is important to understand why this is important, lawyers like to secure a will for two reasons:

1. A will is a document that needs to be kept in a safe place because if it is lost you may not be able to probate a copy.

2. You want to keep clients from defacing their wills with other ideas. Defacing the will could revoke it, in whole or in part.

· The easiest way to guard against this is for the lawyer to keep the original and give the clients a copy.

· Some lawyers like to keep the original because it gives them the upper hand in being asked to probate it, Wisconsin thinks this is solicitation, Neilson doesn’t think it is but you should always ask, especially a new client. The atty sees a free probate.

· It is a matter of professional courtesy when another atty does the probate, to send everything you have about the will to the new atty.

Curative Doctrines

· In re Pavlinko’s Estate >>> husband and wife had wills drawn up at the same time and accidentally signed the wrong one, i.e. husband signed wife’s and vice versa. The atty and his secretary both signed as witnesses. At the H’s death, the residuary legatee of the W’s will (signed by H) offered her will for probate as the H’s will. No attempt was made to probate it as the H’s will. The residuary legatee was the same in both wills. The court did not want to modify this because it would deface the Statute of Wills requirements, even though there was no question about the Ts’ intentions.

· ISSUE: could the will be probated? >>>NO<<<

· REASONING: according to the Statute of Wills the document has to be signed by the person whose will it is, otherwise they are signing a nullity. (Wills Act 1947)

· DISSENT: Musmanno, J. states that he would give effect to the residuary clause in Hellen’s will as signed by Vasil because it is a catch-all and doesn’t purport to leave anything to Vasil himself, therefore it can stand on its own two feet. This situation should not have been deemed an invalid will. The intent of the Ts must be gathered from the 4, or 8, corners, the net result is the same. The majority does not make an effort to effectuate the intent of the T. The majority bases its decision on a 1878 case (Alter’s Appeal) in that case the names were stricken and substituted, so why can’t that be done here?

· NOTES: there was no question that the will contained the testator’s intent, and there was no question of fraud or undue influence

· However, the majority relied on the Wills Act of 1947 and Alter’s Appeal.

· The dissent said that Alter’s was different because there the will of the husband with the wife’s signature was offered for probate at the husband’s death, but in this case the wife’s will with the husband’s signature was offered and therefore the writing should be found to meet the requirements of the Statute of Wills.

· The dissent in this case should have won.
· Guardian v. Inwood 2 sisters had identical wills and signed the wrong ones.  The court probated the will of decedent by simply striking out the name of her sister wherever it appeared in the will.  this case rested upon the principle of falsa demonstratio non nocet: a mere false description doesn’t make the instrument inoperative, a false description of property or of the intended recipient may be stricken.

· the classic case is Patch v. White where testator left ‘lot #6 in square 403’ to his brother, although he actually owned ‘lot #3 in square 406’, the court gave the lot to his brother. You probably could not use this in Pavlinko’s estate because there was a lot more at issue.

· In re Snide a husband and wife mistakenly signed the will intended for the other; the issue was the same as in Pavlinko.  The husband died first and the court ordered the instrument signed by the husband, although really the wife’s will, admitted to probate. Let’s fix it to the intent of the T, don’t get caught up in formalities.

· Should this innocent misrepresentation be treated like a fraud case and a Constructive Trust imposed on H’s heir in favor of the residual legatee (Martin)? What about a constructive trust in this case?  Should a constructive trust theory be used when there is no fraud, but simply a mistake?  Many courts say it cannot be used to rectify a mistake. CTs pop up where equity demands that intent of T be carried out. CT are generally used in fraud or intentional malfeasance cases. Can we use the CT theory when there is no fraud but simply a mistake? Many courts say CT can only be used in fraud situations, not to rectify mistakes. Why they don’t use CTs is beyond BN.

· Residual legatee’s option is to sue the atty for malpractice to recover what he should have gotten, but the atty may not have insurance, or it may take a lot of time and money. So why not use this equitable theory for the benefit of the residual legatee? UPC answers with Dispensing Power. 

· How far can these mistakes go? You should always try to find the testator’s intent.
· This is bad for the intended beneficiary’s of the world because all they can do is sue the attorney for malpractice and he may or may not be able to recover; also, there is an issue of unjust enrichment.

· The UPC solution is §2-503 dispensing power, which gives the court the right to dispense with any formality in carrying out the testator’s intent.

UPC §2-503 WRITINGS INTENDED AS WILLS (DISPENSING POWER) This is not the majority view
Although a writing was not executed in compliance w/ §2-502, the writing is treated as if it had been if the proponent establishes by clear and convincing evidence that decedent intended the writing to constitute:

1.
The decedent’s will

2.
A partial or complete revocation of the will

3.
An addition to or an alteration of the will, or

4.
A partial or complete revival of his formerly revoked will or portion of the will

· Comment: dispensing power is allowed in 2 sorts of cases mainly:

1. When a T misunderstands the attestation requirements of 2-502(a) and neglects to obtain one or both witnesses.

2.  Alternatives to a previously executed will. Lay persons don’t know that 2-502 calls for a fresh execution in order to modify a will.

· This is better than substantial performance doctrine which only operates in the case of near misses.

· Unfortunately, §2-503 is not even a minority view in the US today, it is merely a doctrine that is floating around.

· It is good because it still allows defenses of fraud and undue influence, and requires the will proponent to prove the testator’s intent by clear and convincing proof, which is a pretty high bar.

· Attys favor the dispensing power. Fear of malpractice liability fuels the movement to excuse errors and correct mistakes. It is even used to reform T’s will after death to obtain tax advantages that were overlooked by the atty.

· SC is a functional rule designed to cure the inequity caused by the “harsh and relentless formalization” of the law of wills. 

· The underlying rationale is that finding a formal defect should not lead to automatic invalidity, but instead to a further inquiry:

1. Does it express the intent of the T?

2. Does it sufficiently approximate formality?

In re Will of Ranney >>> 4 page will. T, alone, signed on the 4th page. Witnesses signed with the T on the 5th page called the “ack and affid relating to execution of the will”. Both wits believed that they were signing and attesting the will when thy signed the 5th page. Both wits believed they had fulfilled the attestation requirements. A notary was even used. Important that the subject affidavit was executed simultaneously with the execution of the will. Lawyers in this case tried to combine the attestation clause and affidavit in one document after the page on which the testator’s signature appeared. The problem was that they combined them into an affidavit and left out the attestation clause, which is so wrong

· ISSUE: Should an instrument purporting to be a last will and testament that includes the signature of two witnesses on an attached self-proving affidavit, but not the will itself, should be admitted to probate? >>>YES<<<

· REASONING: It should, although the Court disagreed with the Appellate Division that signatures on the subsequently executed self-proving affidavit literally satisfied the statutory requirements as signatures on a will, it did hold that the will may be admitted to probate if it substantially complies with these requirements.

· In its reasoning the Court discussed the differences between:

1. Self-proving affidavits, which are sworn statements by eyewitnesses that the will has already been duly executed. AND 

2. Attestation clauses, which facilitate probate by providing prima facie evidence that the testator voluntarily signed the will in the presence of the witnesses.

· The Court relied on UPC §2-503 which called for probate in cases of substantial performance.

· There was never an attestation clause to this will.

· Knowing that there is a difference between an attestation clause and a self-proving affidavit, the NJ Supreme Court found that by the black letter law of NJ, which demands an attestation clause, this was not properly executed, however, it relied on the doctrine of substantial compliance (equity doctrine) in finding that the will should be probated.

· It is good to see that some court is moving in this direction in cases where the intent of the testator can be proven.

· At a minimum, to use substantial performance and dispensing power, you need a written document signed by the testator.

HOLOGRAPHIC WILLS

· A holographic will is:

1. Dated at the top (the last written document prevails)

2. Written by the testator’s hand, AND 

3. Signed by him 

· Attesting witnesses are not required. 

· HWs are permitted in approximately ½ of the states, primarily in the South and West.

· Requirements for valid HWs vary, but most states that allow them have provisions similar to UPC §2-502(b) which states that a holographic will is valid, whether or not witnessed, if the signature and material portions of the document are in the testator’s handwriting. This is here because a lot of people don’t go to attys for their wills. They just go the a local drugstore and get form wills.

· Some states require that the entire holographic will be handwritten.

· In almost all states permitting holographic wills, it may be signed anywhere on the will, but if not signed at the end there may be some doubt about whether the decedent intended his name to be a signature.

· If you follow these rules:

1. dated at the top

2. fully in testator’s handwriting

3. signed at the bottom

4. and your jx allows holographic wills, it will probably be allowed for probate

· Some JDs allow the will if the material provisions are in the testator’s handwriting.

· Louisiana permits holographic wills

· HWs are disasters waiting to happen, often they don’t dispose of the entire estate, what is not disposed of goes intestate.

· Holographic codicils to a will are convenient if the changes they make are small.

· UPC § 2-502 allows holographic wills.

· Most form wills are typically set out to be attested wills, but a lot of people who use them don’t follow the instructions correctly, e.g. they don’t get witnesses.  The question then becomes “can this will be permitted as a holograph”?  ***this analysis should come before substantial performance or dispensing power analysis because those 2 doctrines aren’t even minority doctrines***

In re Estate of Johnson >>> decedent died leaving a form will that he could have picked up at OfficeMax, which was mostly a form with blanks to be filled in by the testator, his son was named as his personal representative and did not offer any will for probate.  However, 2 people who would have taken had the will been found to be a valid holographic will did bring suit to have the will probated.  The trial court granted the personal representative’s motion for summary judgment and this court affirmed.

· ISSUE 1: Are the handwritten portions on a printed will form, submitted as a holographic will, sufficient to satisfy the requirements that the material provisions of such a will must be entirely in the handwriting of the testator? >>>NO<<<

· However, if you go to substantial compliance or dispensing power, you might can find a valid HW.

· ISSUE 2: may an instrument be probated as a HW where it contains words not in the handwriting of the T if such words are essential to the testamentary disposition? >>>NO<<<

· ISSUE 3: if you only read the handwritten portion is there enough to probate? >>>NO<<<

· REASONING: in the court’s opinion the only words which established the requisite testamentary intent were found in the printed portion of the form; the important thing is that the testamentary part of the will be wholly written by the testator and signed by him

· ISSUE 2: could this will be probated as a holograph even though part of the will was printed and part was handwritten?

· ANALYSIS: without using any of the pre-printed portions, and reading only the underlined parts it is impossible to see testamentary effect

· the Court distinguished In re Estate of Blake (post script to a personal letter) saying it had testamentary intent by declaring “you can have my entire estate” and was signed with “save this”.

· The handwritten portion of Johnson’s did include the word “estate”, but the Court said this was not enough testamentary intent (but the decedent did go out and buy the will form).

· Blake focused on the intent of the words “save this”.

· ISSUE 3: could the pre-printed portion be used to put the handwritten portions in context?

· ANALYSIS: how about the pre-printed portions combined with the handwritten portions to show context.

· You can’t use the pre-printed portions to outline material portions of the testament, but you can use them to show context for the handwritten portions and in that case testamentary intent could definitely be found.

· However, a pre-printed form with no wits = no intent unless you can dredge up substantial compliance or dispensing power.

· There are examples of cases from other JDs where courts presented with similar facts have found testamentary intent and have allowed the will to be probated.

· NOTES:

· In re Estate of Muder >>> A handwritten will on a printed will form. It was signed and notarized, but not witnessed. There was handwritten language inserted after the printed portions. The court upheld a printed will form that had dispositive handwritten language, was signed and notarized but not witnessed, stating “such handwritten provisions may draw testamentary context from both the printed and written language on the form”. The court saw no need to ignore the preprinted words when T clearly did not, and the statute does not require t to do so.

· UPC §2-502(c) >>> Provides that testamentary intent can be established for a HW by looking at portions of the document not in the testator’s handwriting. The official comment says HWs may be written on a printed will form if the material portions of the document are handwritten.

· Statutory Form Wills >>> Many states have enacted fill-in-the-form will statutes that can be written on a printed form available at stationary stores; the different forms may:

1. leave everything to a spouse

2. leave everything in trust for a spouse for life with remainder to children, or

3. leave property in trust for children until they reach majority

· SWs must be signed and attested to in the same manner as any attested will, however, a large portion fail to probate because they are improperly completed or executed.

· Uniform Statutory Will Act >>> Operates on the principle of incorporation by reference; a testator may incorporate in a duly executed will or HW, where permitted, provisions of the uniform act.

· Example, “I direct that my property be disposed of in accordance with the USWA”.

· the act provides only one scheme of disposition:

1. All of estate to SS if no issue 

2. If issue, SS receives house, personal property and the greater of $300,000 or ½ the estate 

3. If no SS estate is divided among issue; if issue under 23 then property is held in trust.

· Most clients don’t like to use this. It is designed primarily to assist attys in drafting wills.

· In re Estate of Smith >>> widow gave 84 year old atty request that her estate was to be left jointly to her step-son and step-daughter. It was a 5x7 piece of paper torn from a notebook stating “this is my will, and this is the way I want things to go.” The atty stapled the will to her dead H’s probate file. Later the old atty retired, he said that she could get her file if she wanted. He transferred his practice. The widow died, is the paper entitled to probate? The question is, does the piece of paper express testamentary intent or does it express a future intent to make a will? BN says no intent, therefore no HW.

Kimmel’s Estate >>> Decedent sent a personal letter to two of his sons which more or less set forth how he wished his property to be disposed of should he die.  The letter, which had a large degree of grammatical errors, was signed simply ‘Father’ as was decedent’s habit in personal letters to his sons.  The orphan’s court ordered probate of the letter as decedent’s will and one of decedent’s heirs at law appealed.

· ISSUE 1: May a personal letter be testamentary in character (i.e. can it be probated)? >>>YES<<<

· REASONING 1: While the informal character of a paper is an element in determining whether or not it was intended to be testamentary, it becomes less important when it appears thereby that the decedent’s purpose was to make a posthumous gift.

· The court has found other things such as deeds, mortgages, letters, powers of attorney, agreements, checks, notes, etc. to be, in legal effect, wills.

· If the letter is found to not have testamentary intent, then the ded dies intestate. THERE IS A STRONG PRESUMPTION THAT PEOPLE DO NOT DIE INTESTATE. THERE IS A PRESUMPTION AGAINST INTESTACY.
· The phrase “if enny thing happens” conditions the gift, and the words strongly support the idea of testamentary intent.

· ISSUE 2: Is the signature “father”, when taken in connection w/ the contents of the paper, show that it was signed by him? >>>YES<<<

· REASONING: Since this was his habit in signing all personal letters to his children.

· This case gets us to the point of what type of writing can take on the semblance of a will, when they were not originates as wills.

· Is there testamentary intent in this letter, if there is it is at the end.

· There is a strong presumption that people do not die intestate, so we’re always looking for testator’s intent and looking for writings that set it out.

· This case says that the question of testator’s intent is one of law for the court (is this so in every case?  Neilson thinks it is probably correct).

· “If enny thing happens” makes this letter/will conditional which brings up the question of whether dispositions based on conditions are still valid even if the condition is not met?  Most courts have held yes.

· NOTES:

· What about wills premised upon a stated condition (e.g. if I die in a train wreck), should the will be probated even if decedent dies from a different event than the one conditioned? Most courts have held yes, they presume the language of condition does not mean the will is to be probated only of the stated event happens, but is instead, merely a statement of the inducement for execution of the will, which can be probated upon death from any cause. This was the reasoning in Eaton v. Brown. At the time of making the will, the T was thinking about the possibility of death. The possibility, at that moment, took specific shape, yet still she was thinking about impending death.

Section B: 
Revocation of Wills

· Revocation by writing or physical act

UPC 2-507

Harrison v. Bird

Thompson v. Royall

· Doctrine of Dependent Relative Revocation

Carter v. 1st united methodist church

Estate of Alburn

· Revocation by operation of law
______________________________________________________________________________

Methods of Revocation:

1. By operation of Law >>> if a T gets married of divorced after executing a will, this change in status may revoke, by operation of law any part or all parts of the will.

2. By a later will or codicil >>> language that expressly revokes the prior will should be included. Alternatively, a later will may revoke a prior will if there are inconsistent provisions in the later will that impliedly revoke the earlier will.

3. By a physical act of destruction >>> burning, tearing, etc., a material part of the will revokes it. Another person can do the act if in the T’s presence and at T’s direction.

Revocation by Writing or Physical Act

· A will is an ambulatory document, meaning it is subject to modification or revocation by the testator during his lifetime.

· a will can be revoked two ways:

1. By writing a new will, or

2. By a physical act, such as destroying, obliterating, or burning; with intent to revoke.

· Due to the possibility of fraud, oral revocation is not valid without more evidence.

· If a duly executed will is not revoked in a manner permitted by statute, it is admitted to probate.

UPC §2-507 revocation by writing or act deals with revocation of wills

(a) A will or any part thereof is revoked if:

1. by executing a subsequent will that revokes the previous will or part thereof expressly or by inconsistency; OR

2. by performing a revocatory act on the will. If the T performed the act with the intent and for the purpose of revoking the will or any part thereof.

· a “revocatory act” is the burning, tearing, canceling, obliterating, or destroying the will or any part of it. This is a revocatory act even if it did not touch the words on the will.

· UPC § 2-507 is pretty standard

· this is why every will begins with the statement “I hereby revoke all of my prior wills or codicils”

· if client doesn’t want to revoke by writing, he/she must comply with §2-507 (a)(2)

REVOCATION BY INCONSISTENCY:

· A subsequent will wholly replaces a previous will by inconsistency if it is intended to replace rather than supplement the previous will.

· A subsequent will which doesn’t expressly revoke the previous will but makes an entire disposition of testator’s estate replaces and revokes the prior will by inconsistency.

· If a subsequent will doesn’t make a complete disposition of T’s estate it is not presumed to revoke the prior will, it is considered to be only a codicil (supplementing rather than replacing). 

Harrison v. Bird >>> Decedent wrote will and lawyer kept original copy and gave copy to plaintiff.  4 years later, decedent called attorney and told him she wanted to revoke her will.  lawyer tore the will into pieces and mailed them to decedent with letter stating what he had done and that the will had been revoked.  At decedent’s death the letter, but not the pieces of the will were found with decedent’s personal papers. P sues to probate the will to which P was a beneficiary.

· ISSUE: Was ded’s will properly revoked? >>>NO<<< P was not able to overcome the presumption that ded destroyed her will.

· HOLDING: The court found that although the will was not properly revoked, the fact that the original copy could not be found and it was known to have been in the possession of decedent at the time of her death, raises a rebuttable presumption that the will was revoked. P was not able to overcome this rebuttable presumption.

· REASONING: How do we know what was in the will if the original was never found?  a duplicate original, that was given to Mrs. Harrison (P), was still floating around (this is a big no-no, never have copies floating around).

· What is the first presumption to deal with in this case?  That if the will is proven to have been in her possession at the time of her death and can’t be found after her death it is presumed to have been revoked. Rebuttable presumption. The will must be found in her possession. If it is not found, then there is a presumption that she revoked it.

· The burden of going forward then shifts to the party that wishes to probate the will and this person must prove with facts that decedent didn’t intend to revoke the will. Harrison must rebut the presumption that the will was revoked. P needs facts that ded did not intend to revoke, anything tending to this.

· If the will would have been found in 4 pieces with the letter it probably would not have been presumed revoked since the decedent didn’t perform the physical act or was not present when the act was performed. You need the intent and the act together to have a valid revocation.

· Not found = a rebuttable presumption that T revoked the will.

· Because the will was destroyed outside the presence of ded, such 4 pieces not being found, is not sufficient to invoke an irrebuttable presumption of revocation.

PROBATE OF LOST OR DESTROYED WILLS

· In most JDs you can probate a lost will as long as there is no presumption of revocation.

· Proponent has to show it was lost or destroyed through no act of the testator.

· Done without consent of the T.

· Proponent also has to be able to prove the terms of the will. Most states require proof of the contents by testimony of persons who had knowledge of the contents of the will, as by having read the will, or having heard it read. 

· Lost wills can be proved by a copy found in the drafter’s office, or by other C/C evidence.

· A few JDs prohibit probate of a lost or destroyed will unless the will was “in existence” at T’s death (and destroyed thereafter), or was “fraudulently destroyed” during T’s life

Thompson v. Royall >>> attempted revocation by writing on the paper upon which the will was written. T wanted to destroy her duly executed will, but instead of destroying a will, the judge who wrote the will wrote on the back cover that it was to be revoked and decedent signed it. Ded wanted to keep the will around just in case she wanted to write another will, she would use this one as memoranda. Ded signed on the back of the will attesting that the will was null and void. Atty signed on the back of the codicil.

· ISSUE: must written words used for revocation by cancellation of a will be so placed as to physically affect the written portion of the will and not merely the blank parts of the paper on which the will is written? >>>YES<<<

· HOLDING: if written words are used for revocation purposes, they must appear so as to physically affect the written portion of the will, not merely on blank parts of the paper on which the will is written. There is no weight given to a writing that doesn’t affect the text of the instrument. If this writing were allowed, it might as well not be done on the instrument at all.

· REASONING: What is needed to revoke a will physically?

1. Intent – was there intent in this case?  yes

2. Physical defacing act – which there was not in this case, the writing didn’t actually deface any of the writing in the will.

· The notations of “null and void” were not in T’s handwriting, nor are the signatures attested to by wits. Hence under the statute, the writings are ineffectual as “some writing declaring an intention to revoke”.

· The pro-revocation party says that according to modern authority the definition of revocation = to destroy, revoke, recall, do away with, overrule, or render null and void. These are not followed by a majority of JDs.

Example >>> Warner v. Warner’s Estate >>> proof of the intent and the act ( “null and void” written several places on the document. This was held sufficient to revoke the will.

Example >>> Evan’s Appeal >>> lines were drawn through 2 of 3 signatures of T appearing on the will, and the paper was torn in 4 places. This was sufficient defacement to bring it within the meaning of both obliteration and cancellation.

· In a JD that allows holographic wills and negative wills, could this be a holographic will revoking the first will?  probably not unless the statement was in the decedent’s handwriting.

· Substantial compliance might could be used if it were ok in this JD.

· Would this have been a revocation under UPC §2-507?  yes, because the physical act doesn’t have to touch any portions of the writing of the will.

· NOTES: 

· What if ded scribed the cancellation on an attached SPA? This is ok because the SPA is said to be a part of the will, it doesn’t matter that the cancellation did not touch the words of the will.

· In this context don’t forget about dispensing power, substantial compliance, and possibly even a CT.

· Revocation of a copy is not a valid revocation, but substantial compliance may come in where t believed/intended it to be a revocation. The court in a case like this imposed a CT on the codicil for the benefit of the will benef. This seems to be substantial compliance dressed up like a CT.

PARTIAL REVOCATION BY PHYSICAL ACT

· UPC §2-507 and some states allow partial revocation by physical act, however, a lot don’t because of heightened possibility of fraud. After all the person who takes the new gift may be the one who made the cancellation marks.

· Extrinsic evid is generally admissible to show whether T intended it only as a partial revocation. 

· Many JDs say no partial revocation by a physical act, the only way to do this in part is by a subsequent instrument.

· If the destroyed portion cannot be recreated by extrinsic evid, only the destroyed portion fails, the remainder of the will is given effect.

· If PRbyPA is not recognized, the will must be admitted to probate in the form in which it was originally executed – if the original language can be ascertained.

· PrbyPA is ok in a JD permitting HWs, because it is deemed to be effective as a new will.

· If the JD does not permit it, use the original will as written

Doctrine of Dependent Relative Revocation and Revival

· DDRR is an equitable doctrine under which a court may disregard a revocation if the court finds that the act of revocation was promised on a mistake of law or a fact and would not have occurred but for T’s mistaken belief that another disposition of property was valid.

· Requirements:

1. Must be shown that T at time of revocation intended to make a new testamentary disposition which for some reason was ineffective.

2. Must be shown that there was an otherwise valid revocation.

3. Must be shown that T’s intent was premised on a mistaken belief as to the validity of the new disposition.

4. Must be shown that invalidation of the revocation would be consistent with T’s probable intent.

· Usual situation is where t destroys his will under a belief that a new will is valid, but for some reason the new will is invalid.

· Would T have destroyed his will had he known the subsequent will was ineffective? If NO then the court will cancel the revocation and probate the destroyed will.

· If testator purports to revoke his will upon a mistaken assumption of law or fact, the revocation is ineffective if the testator would not have revoked his will had he known the truth.

· The doctrine is applied to carry out the testator’s presumed intent.

· This is an equitable concept, how far it can be stretched depends upon the facts of each particular case.

· You can use DRR to correct a mistake.

· Most courts say that you cannot use CT theory to correct a mistake, but this may be changing.

Carter v. First United Methodist Church of Albany >>> Will that left part of estate to defendant was found folded together with a handwritten instrument dated 15 years after the previous will but unsigned and unwitnessed and purporting to establish a different scheme of distribution of her property. Ded made it known to her atty that she needed his services to revise her 1963 will, and at the time she had written proposed changes on a tablet. Ded did not intend to revoke the 1963 will by pencil marking through some of its provisions. The presumption that ded made the pencil marks and wrote the 1978 memo of her future intentions stands unrebutted.

· ISSUE: was sufficient evid presented to rebut the statutory presumption of revocation and to give rise to a presumption in favor of the propounder of the will under DDRR? >>>YES<<<

· REASONING: generally, the BOP lies with the person attacking the will. However, there is an exception where a will has been cancelled a presumption of revocation arises, so the BOP is on the propounder to show no revocation was intended.

· Don’t forget that there is a presumption that no one dies intestate. Therefore, there is a presumption against ded having revoked her will.

· It was clear that ded did not want her estate to go intestate.

· The court struggled here to find a working will. They used the DDRR. The presumption against intestacy is strong here.

· DDRR >>> is a doctrine of presumed intention, to get at the real intention of the T.

(A) The mere fact that T intended to make a will, or made one which failed in effect, will not alone prevent cancellation of a will from operating as a revocation if it is clear that:

(1). The cancellation and the making of the new will were parts of a scheme; and

(2). The revocation of the old will was so related to the making of the new so as to be dependent upon it.

· Then, if the new will is not made, the old will, even though it is cancelled, should be given effect.

(B) But if the old will has been revoked (anything representing an unmistakable intention to revoke even if the will is not totally destroyed) the fact that T intended to make a new will, or made one which cannot take effect, counts for nothing.

· Evid that T intended to make or actually did make a new will, which was inoperative, may throw light on the question of intention to revoke the old one

· But, it can never revive a will once completely revoked.

· NOTES:

· The first question to be asked is was the 1978 memo revoked the 1968 document?  in this it was assumed to be because it had deletions on it.

· The Court in this case felt that the decedent didn’t want to die intestate and therefore used this doctrine to get as close to her intent as possible.

· The easiest way to solve this case would have been to have just said that the will was not revoked for lack of intent, although there were marks through the original will, the letter folded up with it purporting new terms of distribution showed she did not intend to die intestate.

· Initially you have to look at certain presumptions:

1. Where a will has been canceled or obliterated in a material part, a presumption of revocation arises, and the burden is on the propounder to show that no revocation was intended.

2. Where the paper is found among the testator’s effects, there is also a presumption that he made the cancellations or obliteration.

· Here there was an attested will that was revoked by a 2nd will (?) that was not properly attested.

· This was a problem because there is also a presumption against intestacy.

· The problem is how far can you construe the 1978 document, which was not a will:

1. To avoid intestacy the court could have found that since the 1978 document failed as a will under DDRR it revived the ’63 document.

2. An easier route to take would have been to have said that the 1963 document was never revoked.

Lot of good problems here (pg. 274 – 277)

BODY HEAT PROBLEM GOES HERE

Limits on DDRR

· courts have set limits on the dependent relative revocation doctrine, with rare exceptions they have held that it applies only:

1. where there is an alternative plan of disposition that fails, or

2. where the mistake is recited in the terms of revoking the instrument

- make sure that you keep an eye on presumed intent.

Estate of Alburn >>> Decedent wrote a will in 1955 (Milwaukee will) and a will in 1959 in Illinois (Kankakee will).  When she moved back to Wisconsin in 1960, she destroyed the Kankakee will under the false belief that it would reinstate the Milwaukee will. Takers under intestacy, 1955 will, and the 1959 will were all parties to the suit.

· ISSUE: Can the DDRR be used to revive a will that was destroyed under the false belief that it would reinstate a previous will? >>>YES<<<

· ISSUE: where a T revokes a later will under the mistaken belief that by doing so she is reinstating a prior will, may the DDRR be invoked to render the revocation of the first will ineffective? >>>YES<<<

· HOLDING: Because the revocation clause in the Kankakee will had made the Milwaukee will ineffective, and because there is a presumption that no one wants to dies intestate, the Court reinstated the Kankakee will to probate.

· REASONING: there was sufficient evid of mistaken reinstatement of Milwaukee will because of (1) the ded’s stmt to her friend that she wished her Milwaukee will to stand, (2) the inference that she did not wish to die intestate, and (3) the fact that she took no steps following the destruction of the Kankakee will to make a new will.

· If Wisconsin didn’t have DDRR then the decedent would have died intestate. Wisconsin law on revival prevented the Milwaukee will from being revived.

· However, since there is always a strong presumption against intestacy, you have to find some way to revive one of the wills.

· In this case there was no mistake in the Kankakee will and the alternative plan of distribution that failed was that the Milwaukee will was in effect after the revocation, so this sort of fits under the DDRR rules.

· This is kind of a backwards DDRR application. It is invoked to render the revocation ineffective as opposed to effective.

REVIVAL

· The question of revival typically arises where the testator executes will #1, then executes will #2 which revokes will #1, later testator revokes will #2, is will #1 revived?  3 views:

1. At English common law – will #1 is not revoked unless will #2 remains in effect until the testator’s death; technically this theory doesn’t involve a revival because the first will was never revoked. No part of a will is effective until T’s death. Therefore, if will #2 (expressly revokes #1) is itself revoked before the T’s death, #1 alone remains in effect and is operative upon the T’s death. Destruction of #2 operates to “revive” #1.

2. A majority of states assume will #2 revokes will #1 but upon revocation of will #2, will #1 is revived if testator so intends.

3. the other states take the view that a revoked will cannot be revived unless it is reexecuted with testamentary formalities. (Alburn case is here).

4. Under the UPC and a substantial minority of states, destruction of #2 and its language of revocation may operate to revive #1, depending on evid of T’s intent.

UPC §2-509 Revival of Revoked Will

· If a subsequent will revokes a previous will and it is revoked according to §2-507(a)(2) the previous will remains revoked unless it is revived.

· The previous will I revived if it is evident from the circumstances of the revocation of the subsequent will or from T’s declarations that T intended the previous will to take effect as executed.

· This article separates a revoked will from a partially revoked will. Revival unless, it is evident that T did not intend the revoked part to take effect as executed.
· **** If a subsequent will that revoked a previous will is thereafter revoked itself, the previous will remains revoked unless it is revived. Presumption is that the previous will remains revoked.
2-509a >>> if a subsequent will that WHOLLY revoked the previous will is itself revoked, the presumption is that the previous will remains revoked.

2-509b >>> if a subsequent will that PARTLY revoked the previous will is itself revoked, the presumption is that the previous will is revived.
Revocation by Operation of Law:  Change in Family Circumstances

· A change in family circumstance may revoke a will by operation of law. The law in these cases presumes an intent to revoke on the T’s part.

DIVORCE
· In most states statutes provide that a divorce revokes any provision in the decedent’s will for the divorced spouse (in the other states revocation occurs only if there is a property settlement).

· The statutes usually only apply to wills, not life insurance policies, pension plans or other nonprobate transfers.

· UPC §2-804 applies to nonprobate transfers as well as wills. A governing instrument = deed, will, trust, insurance or annuity, acct with POD provision, pension plan or similar non-probate transfer.

· 2-804 works for ex-spouses and their relatives.

· If the state revocation by divorce statute does not apply to life insurance policies, the proceeds will (according to most cases) pass to the divorced spouse unless the divorce property settlement provides that the spouse surrenders all right to collect insurance proceeds. Courts of equity have not allowed spouse to get the proceeds (Vasconi v. Guardian Life Ins.)

· 2-804b >>> provides that a divorce revokes provisions for the divorced spouse unless the will or other dispositive instrument expressly provides otherwise. (notice that this is not consistent with the UPC policy to carry out the T’s intent)

MARRIAGE
· If testator executes a will and then marries, a large majority of states give the wife her intestate share, unless it appears the omission was intentional or the spouse was provided for in the will or by a will substitute with the intent that the transfer be in lieu of a testamentary provision.

· In effect, this kind of statute revokes the will to the extent of the spouse’s intestate share.

· Estate of Shannon >>> Where the spouse omitted from the premarital will does not take an intestate share, she may take a forced share of ded’s estate which is given to all spouses whether intentionally or unintentionally disinherited.

BIRTH OF CHILDREN
· A small minority of states follow the common law rule that marriage followed by birth revokes a will executed before marriage (but this rule is disappearing).

· Almost all states have permitted child statutes, giving a child born after execution of parents wills, and not provided for in the wills, a share in the parents estate. UPC §2-302

Section C:
Components of a Will

· Integration of Wills

· Republication by Codicil

· Incorporation by reference

Clark v. Greenhagle

Johnson v. Johnson

· Acts of independent significance
______________________________________________________________________________

· Despite the formal requirements of transfer, it is possible for documents and acts not executed with testamentary formalities to have the effect of determining who takes what property belonging to the testator.

· 2 doctrines that can have this effect, i.e. that permit extrinsic evidence to resolve the identity of persons or property are:

1. the doctrine of incorporation by reference

2. the doctrine of acts of independent significance

· these doctrines are often confused with 2 other doctrines closely related to them, i.e. integration of wills and republication by codicil
*** keep all three of these concepts in mind ***

· a lot of times integration, republication and incorporation can be used together or in lieu of each other to get to testator’s intent

Integration of Wills

· Basically says that if you have a group of pages that make up the components of a will, then these pages, taken together, make up the will.

· In most cases this isn’t a problem because will pages are usually numbered or the language follows from one page to the next.

· The problems arise in cases where this doesn’t happen, and you have to look at the law of your jx to see how far you can go in including.

· This is an equitable ability of the court.

Republication by Codicil

· Every time you sign a new codicil to a preexisting will, the original will is deemed to be republished / re-executed. 

· The fundamental difference between republication by codicil and the doctrine of incorporation by reference is that republication applies only to a prior validly executed will, whereas incorporation by reference applies to incorporate into a will instruments that have never been validly executed.

· This is important because it can cleanse problems of attestation in the existing will (e.g. beneficiary as witness).

· Ex. >>> will written in 1995, codicil in 1998. The 1995 will is deemed to be re-executed/re-written. This is important because if say a legatee to the 1995 will was also a witness, the codicil cleanses the problem because it has been republished.

· Question of debate if that if a will is primarily executed incorrectly in 1995, and is not a valid will, can a codicil of 1998 cleanse the 1995 mistake? Most courts say yes, and go with equity as the T’s intent. Substantial compliance/equity says that 1998 republishes the 1995 will. 

· In NY a codicil cannot republish an instrument never duly executed with the required formalities.

Incorporation by Reference

· UPC §2-510 Incorporation by Reference states “any writing in existence when a will is executed may be incorporated by reference if:

1. The language of  the will manifests this intent, AND

2. Describes the writing sufficiently to permit its identification.

· You can have a document not signed or attested, but that can be incorporated by reference into a properly attested will as long as the writing is in existence at the time the will is attested to and is sufficiently described in the will to permit identification.
· Talking about extrinsic documents or writings.
· Requirements for Incorporation by Reference:
1. Doc must have been in existence at the time of the will execution

2. Will must expressly refer to the document in the present tense

3. Will must describe the document to be incorporated so clearly that there can be no mistake as to the identity of the doc referred to; AND

4. T must have intended to incorporate the extrinsic document as part of the overall testamentary plan.

Clark v. Greenhalge >>> Notebook incorporated by reference. Executrix filed a will which made reference to a notebook in which she kept certain lists of her property and how she wished this property disposed of at her death.  The notebook was in no way witnessed or attested and her executor argued, therefore, that it wasn’t part of her will and subject to probate.  Plaintiff brought suit to recover a painting that was left to her in the notebook.

· ISSUE: whether specific, written bequests of personal property contained in a notebook maintained by testatrix were incorporated by reference into the terms of testatrix’s will? >>>YES<<<

· REASONING: A properly executed will may incorporate by reference into its provisions any document or paper not so executed and witnessed, whether the paper referred to is in the form of a mere list or memorandum, if it was in existence at the time of the execution of the will, and is identified by clear and satisfactory proof as the paper referred to therein.

· The T’s intent is paramount. T intended to retain the right to alter and amend her bequests of tangible personal property in her will without having to formally amend the will.

· Without other facts the notebook could not have been incorporated because it was not in existence at the time of the execution of the will.

· However, the testatrix’s private nurses testified that testatrix wrote in the notebook and wanted it to be used in the disposition of her estate.

· Testatrix also executed two codicils in 1980, which effectively republished the will.

· Defendant argued that he didn’t have to follow the 1979 notebook because it could not be referred to in a 1977 will, however, he distributed everything else according to this notebook except the painting.

· The court found however, that it had to abide by the testator’s intent and that the 1980 codicil’s republished the 1977 will, and the notebook and memo were incorporated by reference and there was enough evidence to show testatrix wanted her property devised in this way.

· It is important to remember that the executor is acting as a fiduciary so he couldn’t have been blamed had he not distributed anything according to the notebook under the argument that republication and incorporation had never been used in the same case.

· However, since he distributed everything else in the notebook according to the terms therein, it was clearly a breach of his fiduciary duty.

· What if the particular notation leaving the painting had been dated after the date of the last codicil / republication?  The court probably would have found some other was to give the painting to the plaintiff by using substantial compliance or dispensing power.

Simon v. Grayson >>> Testator’s will left $4,000 to be paid by his executors as directed by a letter supposedly dated March 25, 1932 and should be found in his personal papers.  A letter with similar instructions was found in testator’s papers, however, it was dated July 3, 1933. No letter dated March 25 was found.

· HOLDING: The Court held that the letter in the safe-deposit box (July 3) was the letter referred to in the will despite the discrepancy in dates. It was incorporated by reference in to the will.

· Since the letter was dated prior to the date of the codicil, which republished the will, it complied with the requirement that an incorporated doc be in existence on the date of the republished will.

· NOTES: 

· Estate of Dimmitt >>> T executed a deed to real property to his niece. Later the TA executed a will saying that he had already deeded his farm to his niece so he did not devise it to her in the will. After T’s death it was held that the deed was not effective to convey title because it was not delivered by T during his lifetime. Niece says that the deed was incorporated by reference. HELD that the deed was incorporated by reference.

· The doctrine of incorporation by reference is not recognized in Connecticut, LA, and NY. To fill this spot, NY courts have stretched the doctrine of republication by codicil and integration to carry out the T’s intent. e.g. if the testator refers in his will to a separate memorandum and if such is attached to the other pages of his will and was present at execution, such memorandum is entitled to probate under the doctrine of integration, even if the memorandum is attached after the signature page (it is deemed constructively inserted before the signature page)

UPC § 2-513 Separate Writing Identifying Bequest of Tangible Property

· Whether or not the provisions relating to HWs apply, a will may refer to a written statement or list to dispose of items of tangible personal property not otherwise specifically disposed of by the will, other than money.

· To be admissible the writing must be:

1. signed by the testator, AND

2. must describe the items and devisees with reasonable certainty

3. must have writing signed by testator which refers to a written list of disposition of property


The writing may be: 

1. referred to as one to be in existence at the time of testator’s death

2. prepared before or after the execution of the will

3. it may be altered by the testator after its preparation

4. a writing that has no significance apart from its effect on the dispositions made by the will

· This statute allows wills to refer to memorandums for disposition which may be made after the will is executed.

Johnson v. Johnson >>> Validation of inoperative will by a holographic codicil. Decedent typed a 3 paragraph will which was neither dated nor signed nor attested.  There was also a handwritten, holographic codicil which was signed and dated at the bottom of the page. 

· ISSUE: can a valid, holographic codicil republish and validate a will which was theretofore inoperative because it was not signed, dated or attested according to law? >>>YES<<<

· RULE: the general principle of law is that a validly executed codicil operates as a republication of the will no matter what defects may have existed in the execution of the earlier document, that the instructions are incorporated as one, and that a proper execution of the codicil extends also to the will.

· Codicil >>> a supplement to an existing will made by the T to alter, enlarge, or restrict its provisions and it must be testamentary in character. A codicil need not be called a codicil, rather it is the intention of the T that is controlling.

· Elements of a Holographic Codicil are that it be written, dated, and signed by T. It also must have testamentary intent.

· Must also establish that the JD permits HCs.

· HOLDING: the valid holographic codicil incorporated the prior will by reference and republished and validated the prior will as of the date of the codicil, thus giving effect to the intention of the testator.

· ISSUE: If the handwritten portion is a holographic will/codicil, is the typewritten portion valid due to republication? >>>YES<<< Basically the Court said that through republication you can turn something into a will that was not a will

· NOTES: How else could you have made this into a will in an easier fashion?  You could use the doctrine of incorporation by reference or possibly even integration

· This was the right result but the court just got there the wrong way, they should have used IbyR or integration instead of republication of an unexecuted will by subsequent valid holographic codicil.

· Or the court could have made this case very fact specific thereby sandbagging any future use of it as precedent.

Acts of Independent Significance
· Doctrine permitting extrinsic evid to identify the will benef or property passing under the will.

· If a beneficiary or a property designation is identified by acts or events that have a lifetime motive and significance apart from their effect on the will, the gift will be upheld under this doctrine. (also called doctrine of nontestamentary acts)

· This is true even though the phrasing of the will leaves it in the testator’s power to alter the beneficiaries or the property by a nontestamentary act.

· Example >>> T’s will devises “the automobile that I own at my death” to her nephew N.  At the time the will is executed T owns an old Toyota.  Shortly before her death T trades the Toyota in on a new Cadillac, with the result that T dies owning a $30,000 automobile rather than a $3,000 automobile.  The gift is still valid

· This doctrine should be used in conjunction with the other 3 doctrines.

· An act of independent significance means that the acts decedent performs while living their life weren’t intended to influence the disposition already made in her will, even though the will may not have been that specific.

· UPC §2-512 Events of Independent Significance

A will may dispose of property by reference to acts and events that have significance apart from their effect upon the dispositions made by the will, whether they occur before or after the execution of the will or before or after the testator’s death; the execution or revocation of another individuals will is such an event (i.e., “I devise blackacre to the persons named as benefs in my sister’s will.”)

Section D:
Contracts relating to wills


- Ks to make a will

- Ks not to revoke a will

UPC 2-514

Shimp v. Huff
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· Types of Ks pertaining to wills where the law of K applies:

1. Ks to make a will

2. Ks not to revoke a will

3. Ks not to make a will

· A will in violation of a valid K made by T, while it may still be probated, will be subject to K remedies (ex. A CT arrangement)

· K benefs must sue in K.

· CTs are impresses for the K benefs benefit upon the probated will estate or upon the devisees of the will of the defaulting party.

Ks to Make a Will

· Some states permit all Ks to make wills but they must be shown to be enforceable by C/C evidence.

· In many states, a K to make a will must be in writing and if the promisee is not entitled to sue for specific performance, the promisee is entitled to receive the value to the decedent of services rendered. (quantum meruit, restitution)

· If promisor fails to make the promised testamentary gift, the promisee has a COA against the promisor’s estate for damages in BofK.

· The measure of damages is = to the value of the property promised to be devised or bequeathed. If the promise is for a devise of specific property, the usual remedy is to grant a CT for the promisee’s benefit.

· The value the decedent put on the services in the oral agreement is evidence of the reasonable value of those services.

· In some states an oral K to make a will is specifically enforceable provided:

1. The terms are proved by clear and convincing evidence, 

2. The rendition of the services is wholly referable to the k, AND 

3. The services are of such peculiar value to the promisor as not to be estimated or compensable by any pecuniary standard

Contracts Not to Revoke a Will

· Questions respecting contracts not to revoke a will typically arise where husband and wife have executed a joint will or mutual wills.

· A # of states have enacted statutes requiring that any agreement relating to a will, including a K not to revoke a will, be in writing executed with certain formalities.

· JOINT WILLS: are one instrument executed by 2 or more persons as the will of both. When one testator dies the will is probated as their will and when the other testator dies, the instrument is probated as the other testator’s will. This should never be done. They don’t take into consideration the changing times. Wills need flexibility.

Problem of debate today is that if H and W execute joint wills, and H dies first, can W change the residual legatee that was to be for both of them (H&W)? does a joint will assume revocability?

· MUTUAL WILL: Separate wills of 2 or more people that contain similar or reciprocal provisions.

· JOINT AND MUTUAL WILLS: A term commonly used by courts to describe a joint will that devises property in accordance with a contract. In this context, mutuality refers to the K and not reciprocal provisions of separate wills.

· The initial problem is proof of the contract. Most courts hold that a contract not to revoke is not enforceable unless it is proved by clear and convincing evidence.

· Mere execution of a joint will or of mutual wills does not give rise to a presumption of contract.

· *****The difficulty with these Ks, however, is that the existence of a common dispositive scheme, and, in the case of a joint will, the expression of the scheme in a jointly executed instrument, strongly suggests an understanding or an underlying agreement and thus invites a claim of contract, the terms of which can be inferred from the will or wills.

· The danger of a lawsuit can be reduced by inserting in every joint or mutual will a provision declaring that the will was or was not executed pursuant to a contract.
UPC §2-514 Contracts Concerning Succession

· Tightens the methods by which contracts relating to wills can be proved.

· A K to make a will or devise, or not to revoke a will or devise, or to die intestate, if executed after the effective date of this article, may be established only by:

1. Provisions of a will stating material provisions of the k

2. Express reference in a will to a k and extrinsic evidence proving the terms of the k

3. A writing signed by the decedent evidencing the k

· Execution of a joint will or mutual wills does not create a presumption of a k not to revoke the will or wills.

· It is wise not to put in there that the SS cannot revoke because things may change. Especially if SS makes her own $.

Shimp v. Huff >>> Elective Share in conflict with will contract >>> Husband (Shimp) and wife (Clara) had a joint will and an attending K to leave their property to agreed upon others when they died. Wife died first and husband remarried.  When husband died the joint will was offered for probate and the 2nd wife (Lisa Mae) sued to receive her elective share. This joint will was absolutely irrevocable.

· ISSUE: Whether the 2nd wife is entitled to receive an elective share when dead husband had previously contracted, by virtue of a joint will with his first wife, to will his entire estate to others? >>>YES<<<

· ISSUE: may a SS take an elective share when her claims are in conflict with claims under a K to convey by will? >>>YES<<<

· RULE: elective share of SS supersedes an irrevocable will.

· HOLDING: A contract benef’s rights under the contract are limited by the possibility that the survivor might remarry and that the subsequent spouse might elect against the will.  Consequently, the court concluded that their claims under the contract are subordinate to the second wife’s superior right to receive her elective share.

· NOTES:
· These wills are different from divorce situations, because in divorce the property is split. In the joint will situation there is no split after the death of spouse, all goes to SS. So is it fair that SS could revoke after the 1st spouses death, so as not to fulfill the K they made to benefit others? Inequitable or equitable?

· Public policy favors Lisa Mae’s elective share, because we don’t want to put restraints on marriages.

· The question is should Lisa Mae be entitled to ½ of Clara’s share that Lester received when Clara died? Clara’s stuff should go to the original K benefs.

· There needs to be an equitable view. Lisa and Lester were only married for 9 months.

· under the law of contracts, a beneficiary does not have to survive to the time of performance but may, if he dies before that time, pass his contract rights to his heirs or devisees

· Under the law of wills, a beneficiary must survive the testator and, if he predeceases the testator, has no interest to pass to anyone.

· BN says that a # of alternatives would have been easier. For instance % of ownership, or length of marriage considerations.

· Still a better way would have been a Trust. A Mutual Will might say that all property is in trust for the life of the SS, and upon his death it all goes to ‘A’. thereby satisfying the K components.

· There is a lot of litigation dealing with JW and MW and whether they are revocable.

· UPC says that just because JW and MW don’t mention it, it doesn’t mean that it’s necessarily irrevocable unless the will states so.

CHAPTER 8:
TRUSTS: CREATION, TYPES AND CHARACTERISTICS

Section A:
Introduction

· Background

· Settlor

· Trustee

· Beneficiaries

· Use of trusts in estate planning

· Trusts compared with legal life estates

______________________________________________________________________________

Background

· A trust is a device whereby a trustee manages property for one or more beneficiaries.

· Neither the trustee not the beneficiary owns the property to the exclusion of the other, but each owns a different interest in the property, the trustee owns the legal interest and the beneficiary owns the equitable interest.

· trusts can be used for an almost unlimited number of purposes:

1. Estate planning to provide for a surviving spouse and children

2. The running of vast empires

3. A useful device for managing wealth held for charitable purposes or pensions

4. Managing giant investment funds (e.g. common trust funds)

5. Holding security for a loan

· To create a trust, a property owner transfers assets to a trustee, with the trust instrument or will setting forth the terms of the trust.

· Can have a declaration of trust (“I declare”) or deed of trust.

· A properly drafted trust sets forth both the dispositive provisions fixing the beneficiaries’ interests and the administrative provisions specifying the powers and duties of the trustee in managing the trust estate.

· A trust ordinarily involves at least three people:

1. settlor or trustor

2. trustee

3. one or more beneficiaries

a. income beneficiaries (takes the income from the principle)

b. principle beneficiaries (takes corpus whenever it is distributed)

· however, 3 different people are not necessary, one person can wear all three hats

The Settlor / Trustor

· The person who creates the trust, sometimes called the trustor

· If created during settlor’s life, the trust is ‘inter vivos’.

· Or it may be created by will as a testamentary trust.

· When creating a T, a property owner (Settlor/Trustor) transfers assets to a TEE, with the T instrument or a will setting forth the terms of the T

· Inter vivos trust may be created either by a:
1. Declaration of trust, in which the settlor declares that he holds certain property in trust (under this the settlor is the trustee), OR
2. Deed of trust, in which the settlor transfers property to another person as trustee.
· If the settlor is not the trustee of an inter vivos trust, a deed of trust is necessary.
· In order to bring the trust into being, the deed of trust or the trust property must be delivered to the trustee.
· See this when S is not the TEE of an IVT.
· To make an outright gift of property, the donor must either deliver the property or execute a deed of gift.
· A declaration of T or personal property requires neither delivery nor deed of gift, all that is necessary is that the donor manifest an intention to hold the property in trust.
Example >>> O orally declares herself TEE of 100 shares of stock with the duty to pay the income therefrom to A for life, and upon A’s death to deliver the stock to B. This is a valid declaration of T, no delivery of the stock is necessary. And since the property is personal property no written instrument is necessary.
· If the trust property is real property, the Statute of Frauds requires a written instrument for a declaration of trust.
· The settlor of the trust may be both trustee and beneficiary.
Example >>> O executes a written declaration of T declaring herself as TEE of whiteacre. To pay the income to herself for life, and upon O’s death to pass to A. Note that if O were the sole B and also the sole TEE, the T would not be valid because no one could hold O accountable for performance of the TEE duties. In order to have a valid T, TEE must owe equitable duties to someone other than herself.

The Trustee

· There may be one, or several trustees.

· The trustee may be an individual or a corporation.
· The trustee may be the settlor or a third party, or the trustee may be a beneficiary.
· If the settlor intends to create a trust but fails to name a trustee, a court will appoint a trustee to carry out the trust.
A trust will not fail for want of a trustee.
· Likewise, if the named trustee refuses the appointment or dies while serving and the will doesn’t make a provision for a successor trustee, the court will appoint one.
Trustee Duties

· The trustee holds legal title to the trust property, the beneficiaries have an equitable interest.
· The trustee is held to a very high standard of conduct in managing trust property and is under a duty to administer the trust solely in the interests of the beneficiaries.
· Self-dealing is sharply limited and for some transactions is prohibited altogether.

· Malpractice insurance doesn’t cover acts as trustee if he is found to be in breach of is fiduciary duty.

· The trustee must preserve the property, make it productive, and where required by the trust document, pay the income to the beneficiary.

· The trustee owes a duty of fairness to both classes of beneficiaries, income and principal (remaindermen), in making investment decisions, however, there are usually competing interests (best bet is to go to a financial advisor).

· The trustee also has a duty to keep the trust property separate from his own property, to keep accurate accounts (this is called “Accounting”), to invest prudently, and not to delegate trust powers (TEE powers are “Non-delegable”).

· If the trustee improperly manages the trust estate he may be denied compensation, subjected to personal liability, and removed as trustee by the court.

· The trustee must have some duties to perform in order for there to be a trust, if he doesn’t then the trust is ‘passive’ or ‘dry’ and fails and the beneficiaries acquire legal title to the trust property.

· Because a trustee has onerous duties and liabilities, the law doesn’t impose upon a person the office of trustee unless they accept it. If there is a question about acceptance, then the “TEE” is deemed not to have accepted. It is good to remember that a TEE does not have to accept for the T to come into existence. Remember that a T will never fail for want of a TEE.

· Once they accept, they can be released from liability only with the consent of the beneficiaries or by a court order.

· Missing parts of the trust can be filled in by the trust code of your JD. However, you (settlor) can overrule the trust code by making the trust more specific.

The Beneficiaries

· The beneficiaries hold equitable interests.

· Must have beneficiaries because someone had to be able to sue for breach of trust.

· The beneficiaries have a personal claim against the trustee for breach of trust, however, this personal claim has no higher priority than the claim of other creditors of the trustee and thus might not protect the beneficiaries if it were their only remedy.

· However, equity gives the beneficiaries additional remedies relating to the trust property itself which personal creditors of the trustee cannot reach.

· If TEE wrongfully disposes of T property, Bs can recover the T property unless it has come into the hands of a BFP for value.

· If the trustee wrongfully disposes of the trust property and acquires other property with the proceeds of the sale, the beneficiaries can impose the trust on the newly acquired property.

· Trustee can buy, sell or mortgage property for the benefit of the beneficiaries.

· Typically, trust income is payable to the trust beneficiary for life with the trustee to distribute the trust corpus to yet another class of beneficiaries upon termination of the trust.  Thus, creation of a trust involves the creation of one or more equitable future interests as well as a present interest in the income.

· Examples of different Bs: O transfers property to X in T, to pay the income to A for life, then to B for life. On the death of the survivor of A and B, X, the TEE, is to distribute the T principle to B’s issue then living.

1. X has legal title to the T assets, and a fiduciary duty to manage and invest the assets for the benefit of the indicated Bs.

2. A has an equitable life estate

3. B has an equitable remainder for life

4. B’s issue have an equitable contingent remainder in fee simple

5. O has an equitable reversionary interest (or a Resulting T). If on the death of the survivor of A and B, B has no issue, T property will revert to O, or his successors.

Use of Trusts in Estate Planning

· 3 reasons for the increase in the use of trusts:

1. Many people want to avoid the probate process at death and can do this by transferring their property in a revocable inter vivos trust.

2. A trust can be used to secure income, gift and estate tax savings that are not as easily obtainable by any other form of disposition.

A discretionary trust – one in which the trustee has the power to decide who receives income or the power to pay out corpus – may be used to lessen the tax burden on family wealth by spraying income to various family members.

3. Since WWII there has been an enormous increase in private wealth in the US and therefore a great many more people have needs for property management that are best met through trusts.

A Trust Compared with a Legal Life Estate

· All legal life estates today should be outlawed and replaced by trusts.

· Legal life estates have outlived their usefulness and are too inflexible.

Section B:
Creation of a Trust


-    Intent to Create a Trust, 

Jiminez v. Lee

· Necessity of T property, 
Unthank v. Rippstein

· Resulting and Constructive Trusts, 
Brainard v. Commissioner, 

Speelman v. Pascal

· Necessity of T beneficiary, 
Clark v. Campbell, 

In re Searight’s Estate

· Necessity of a Written instrument
Oral IVTs of Land, Hieble v. Hieble

Oral Ts for disposition at death, Olliffe v. Wells
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Intent to Create a Trust

· No particular words or documents are necessary to create a trust, the only thing necessary is the grantor’s intent to create a trust relationship.

· e.g. “to A for the use and benefit of B, during his natural life, if said B should leave children in lawful wedlock it shall go to them” (this creates a trust).

· Where grantor conveys property to a grantee to hold for the use and benefit of another, this is a sufficient manifestation of an intention to create a T.

· The words “T” or “TEE” need not be used.

Jiminez v. Lee >>> Application of intent to create a T. Suit brought by daughter against her father to compel him to account for assets which she alleges were held by father (D) as TEE for her. It is undisputed that gifts were for her educational needs. The question is, did they set up a T? P brought an action for an “accounting”. Defendant father in this case took plaintiff’s property as custodian as opposed to trustee. D found in BofT.

· ISSUE: to create a T relationship, is it essential to expressly direct that the subject matter of a gift be held in T? >>>NO<<<

· ISSUE: does a TEE have the responsibility to administer a T solely in the interest of the B of the T, and to prove that any expenditures made were made for the T purposes? >>>YES<<<

· ISSUE: was D a custodian? >>>NO<<<

· REASONING: while the respective donors did not expressly direct D to hold the assets in T, this is not essential to create a T relationship. It is enough that the transfer of the property is made with the intent to vest the beneficial ownership in a 3rd party. D even wrote to his mother that he held the $ in T.

· D could not change his position to custodian in order to expand his powers. When he put the $ in the different accounts he took it as a custodian for P, this was not proper. 

· TEE cannot change his status by opening an account or buying stock.

· P is entitled to impose a CT on the stock.

· D says that even if a T were found, that he used the $ for her educational purposes. Court said no way.

· NOTES: 

· If D were a “Custodian” of the $, he would have broad powers to use the property as he may deem advisable, without court order. 

· In  a custodianship, no accounting is required unless a petition for accounting were filed no later than 2 years after the end of P’s minority.

· As a TEE of an educational T, D has power only to use the the T funds for educational purposes, and has a duty to render accounts showing the funds have been used for T purposes.

· Have to look at the differences of the Uniform Gift to Minor’s Act and Uniform Transfers to Minors Act as opposed to a trust; a trust is less flexible, has higher standards for trustees.

· A custodian doesn’t have to account once a beneficiary reaches the age of majority plus two years, however, a trustee’s duty to account goes on indefinitely.

· In order to determine whether the defendant was a trustee or a custodian, you ask:

1. Was there a settlor in each case?  yes

2. Was there a corpus?  yes

3. Was there someone who accepted the position of trustee?  yes

· Court found there was a trust and that defendant didn’t make the proper accounting
PRECATORY LANGUAGE 

· In a large number of cases the language the testator uses does not clearly indicate whether the testator intended to create a trust (and therefore a legal duty), or merely a moral obligation unenforceable at law.

· If the language indicates the latter it is called precatory language, this problem can be avoided by clean drafting.

· This is where the lawyer’s responsibility as a drafter becomes important. You need to make sure to draft an instrument that is able to be legally enforced.

· Precatory language is merely an intent to make a gift which is not enforceable.

· Don’t leave it up in the air, make the settlor commit. Do you want to benefit this person or don’t you? Fish or cut bait.

· Example >>> “to A with the hope that A will care for B”, creates a moral obligation unenforceable at law.

· Uncertainty can be avoided by specifying that only a moral obligation is required. But still it is best to set it up as a T.

· See Unthank v. Rippstein
EQUITABLE CHARGE

· If a testator devises property to a person, “subject to: the payment of a certain sum of money to another person, they’ve created an equitable charge, not a trust.

· Only problem is that the fee simple owner can do whatever he wants to do with no accounting duties, and no fiduciary responsibility.

ENFORCING AN IMPERFECT GIFT AS A TRUST

· A gift requires delivery (actual, constructive or symbolic) of the subject matter.

· For a gift, intent is required along with some delivery.

· Then what happens if there is intent but not delivery?

· In deciding whether a given transaction is a failed gift or an enforceable trust, can the transaction be enforced as an oral T declaration by the donor? The issue becomes whether the donor intended to create a trust. Remember that there is no delivery requirement for a T.

· A majority of courts, not wanting to erode the delivery requirements of gifts, require clear and convincing proof that a trust was intended. 

· Other courts, moved to carry out the donor’s intent, find a trust.
· Think about using substantial compliance or dispensing power here.
Necessity of Trust Property
· A Trust may not exist without T property

· Anything that can be construed as property under the laws of your jx can be construed as property for corpus in making a trust. The key question is whether it will be called property by a court.

· Since a trust is a method of disposing of, or managing, property, it cannot exist without trust property.

· Trust property may be one dollar or one cent, or any interest in property that can be transferred (e.g. contingent remainders, leasehold interests, choses in action, royalties, life insurance policies, anything that is called property may be put in trust).

· For a T you need: (1) a settlor, (2) a benef, (3) property (res).

Unthank v. Rippstein >>> Promise to make gifts in the future. Decedent wrote personal letter to respondent informing her that he was going to get his affairs in order so that he might start giving her a monthly gift of $200.   In the margin of the letter h wrote, “I have stricken out the words ‘provided I live that long’ and hereby bind my estate to make the 200$ monthly pymts.” However, he died before he could start making any of the gifts. Appellate court rendered verdict for the P, holding that the letter established a voluntary T under which the testator bound his estate. Upon his death, his legal heirs held title for the benefit of the P to that portion of the estate required for the monthly pymts.

· ISSUE: did the letter constitute a declaration of trust whereby decedent agrees to hold his estate in trust for the explicit purpose of making the payments? >>>NO<<<

· HOLDING: there was not sufficient certainty in the language of the marginal notation upon the basis of which a court of equity can declare a trust to exist.

· REASONING: It is manifest that decedent didn’t expressly declare that all of his property, or any specific portions of the assets which he owned at such time, would constitute the corpus of a trust for the benefit of respondent. Inferences may not be drawn from the language used sufficient for a holding to such effect to rest in implication.

· There was a settlor, a beneficiary and a trustee and arguably intent to make a trust, so what was the problem here?  There was no distinguishable trust property; if no trust res then no trust and the letter is precatory language.

· Here, ded’s language in the letter cannot be expanded to show an intent to create a T. The most the ded did was to express an intention to make monthly gifts to P, accompanied by an ineffectual attempt to bind his estate in the future. The writing was no more than a promise to make similar gifts in the future and as such is unenforceable. 

· NOTES: 

· If this document was written, signed and dated, could this be a HW? >>NO<< there was no testamentary intent.

· The problem that the court has with the letter is that, if it is to be a T, it doesn’t establish a corpus.

· The letter is precatory language.

· BN says that the court really struggled to not find t res in this case.

· Intent and trust res are the most important things to a T

· NOTES: Distinguishing a Trust from a Debt 

· The requirement of an identifiable trust res distinguishes a trust from a debt

· A trust involves a duty to deal with some specific property, kept separate from the trustees own funds.

· Debt involves an obligation to pay a sum of money to another.

· The crucial factor in distinguishing between the two is whether the recipient of the funds is entitled to use them as his own and commingle them with his own moneys.
· See Brainard v. Commissioner.
Resulting Trusts

· These arise by operation of law therefore the SofF does not apply.

· A resulting trust arises by law in one of two situations:

1. Where an express trust fails or makes an incomplete disposition, or

2. Where one person pays the purchase price for property and causes title to the property to be taken in the name of another person who is not a natural object of the bounty of the purchase. (i.e. purchase money resulting trust)

· Example >>> O owns blackacre. A pays O $10,000 for Blackacre and names B grantee in the deed.  If B is not a natural object of A’s bounty, a presumption arises that A did not intend to make a gift of the property to B but had some other reason for causing B to be named as grantee.  Unless the presumption is rebutted, B holds title on a resulting trust for A. The presumption may be rebutted by evid including oral testimony, showing that A did intend to make a gift to B of that A made a loan to B of the purchase price.

· Example >>> same facts as above except that B is A’s daughter. Since B would likely be the object of a gift from A, a presumption arises that A intended to make a gift to B.

· Even though the subject matter is real property, it is usually held that a resulting trust, as well as constructive trusts, arise by operation of law, and hence are not subject to the Statute of Frauds.

· A resulting trust doesn’t contemplate an ongoing fiduciary relationship wherein the trustee holds and manages the property for the beneficiary.

· Trustee must reconvey the property to the beneficial owner upon demand.

Constructive Trust

· A constructive trust also arises by operation of law, and is not subject to the SofF.

· It is a flexible remedy imposed in a wide variety of situations to prevent unjust enrichment.

· A constructive trustee is under a duty to convey the property to another on the ground that retention would be wrongful.

· The requirements for imposition of a constructive trust are:

1. A confidential or fiduciary relationship

2. A promise, express or implied

3. A transfer of property in reliance on the promise, AND

4. Unjust enrichment of the transferee

· Situations where a constructive trust may be imposed:

1. Where a person procures an inheritance through fraud

2. Where a person breaches a contract not to revoke a will

3. To enforce an oral trust of land which violates the Statute of Frauds

4. To enforce a secret testamentary trust

5. Where a confidential relationship or promise is not involved, but the court is moved simply by its desire to prevent unjust enrichment. Ex., CT imposed on a killer of ded to prevent him profiting from his act. 

Brainard v. Commisioner >>> Really a TAX case. Book called it a T based on an interest not in existence. Appellant declared his intention to create a trust out of profits he hoped to make by trading on the stock market for the benefit of his wife, mother and children.  He kept the stock in his name under the declaration that he would give a % of the profit to these people.He was doing this to avoid having his profits from the stock taxed in his yearly income. He did this and at the end of 1928 reported his compensation on income tax. The board of tax says that the income from the “T” was taxable to the dad as part of gross income for 1928.

· ISSUE: under the circumstances, did the taxpayer create a valid trust? >>NO<<<

· ISSUE: can a T based on an interest that had not come in to existence as the time the T is declared and in which no one had a present interest? >>>NO<<<

· HOLDING: It is obvious that the taxpayer based his declaration of trust upon an interest which at that time had not come into being and in which no one had a present interest.  In such a case there is at most a gratuitous undertaking to create a trust in the future.  An expectancy cannot be the subject matter of a trust.  Hence it is obvious under the facts that taxpayer’s declaration accounted to nothing more than a promise to create a trust in the future.
· Compare this to Unthank, this makes it clear that there was T res in that case.

· This holding from a tax standpoint is correct, however, from a T standpoint it is not correct.

· Keep in mind that the kids, mom and wife did have a property right, therefore they can sue for the profits. But remember that dad still gets taxed on it. We want him to be taxed at his level, not at the lower levels of the kids, etc..

Assignment of Income >>>> think of Brainard as this. You can’t do this.

· There are times when the father contracts with XYZ and assigns the income due to him for his services rendered  to his children. 

· The IRS calls this an assignment of income, which is not permitted and they will reform the agreement to put it back in its original form and the father will be taxed just as if the transaction had never occurred.

· The same is true if dad had a CD, and he assigns the interest income to his kids. However, the CD is in dad’s name. IRS says that you can’t assign the interest income away, because it is an artificial way to reduce tax liability.

· The policy is “the tax will be borne by the tree that bore the fruit”.

· The assignment of income concept seen in this case is a tax concept, therefore this a tax case, not a trust case.

· Rights to profits are real property rights and can be sued upon. So, strictly from a trust res standpoint, it can be argued that the res existed when declaration of trust was made and therefore an trust was created.

Speelman v. Pascal >>> Gift made of property not in existence at the time of the gift. Decedent wrote a letter promising to give plaintiff certain shares of profits from a stage and film version of Pygmalion which had not yet been written or produced.

· ISSUE: did delivery of the letter constitute a valid, complete, present gift to plaintiff by way of assignment of a share in the future royalties when and if collected from the exhibition of the musical and film versions of Pygmalion? >>>YES<<<

· ISSUE: may a valid, present GIFT be made of property that is not in existence at the time the gift is made? >>>YES<<<

· HOLDING: Although the profits weren’t presently in existence when the letter was sent, the decedent did own the rights to make said film and stage versions.  This constituted the necessary present interest and required delivery of said profits upon their realization.

· There was nothing left for Pascal to do in order to make an irrevocable transfer to P of part of his right to receive royalties from the productions.

· NOTES:

· Can an individual who owns a corporation give away part of the profits of the corporation when acting as an individual? >>>NO<<< he needs to act in his corporate capacity.  The court didn’t think this was an issue.

· What the court did think was at issue was whether or not there was trust property.

· The future profits and contract rights Gabriel had constituted an interest in property that could be held in trust.

· This was really more like a gift and it was valid because the letter constituted constructive or valid delivery.

· How is this different from Brainard? There was no delivery in Brainard, no k and Brainard was a tax case. Also there was no writing in Brainard.

· This really seems to be a gift case. Where delivery is at issue. 

· the prevailing view is that a person can assign future earnings from an existing contract under the theory that a person who has present ownership of the means of producing a thing has a present interest in the thing to be produced

· having an existing contract makes it easier to find trust res

TAXATION OF GRANTOR TRUSTS (HOW IMPT IS THIS?)
· In Brainard, plaintiff tried to avoid paying higher taxes on income from stocks by holding the income in trust for his children so it would be taxed at their lower rate.

· This is basically what is known as a grantor trust, and today it is ruled by §§671-677 of the Internal Revenue Code.

· A grantor trust is a trust in which the income is taxable to the settlor because he has retained substantial control and is deemed to still be the owner of the trust assets.

· A revocable trust is a type of grantor trust.

· Spousal attribution rule: a settlor is treated as holding any power or interest that is held by the settlor’s spouse if the spouse is living with the settlor at the time the property is transferred into trust.

· Where the settlor has a reversionary interest in the corpus or income which exceeds 5% at the inception of the trust, the trust is a grantor trust (except: settlor is exempt if he creates a trust for a minor lineal descendant, who has the entire present interest, and the settlor retains a reversionary interest that will only take effect upon the death of the lineal descendant under the age of 21).

· Where the settlor or a nonadverse party is given discretionary power over income or principal exercisable without the consent of the adverse party, the trust is a grantor trust. (IRC § 674)

Necessity of Trust Beneficiaries

· Generally, a trust must have one or more beneficiaries, someone to whom the trustee owes fiduciary duties or whom can call the trustee to account.

· However, beneficiaries may be unborn or unascertained when the trust is created. The courts would protect the interests of the unborn children.

· however, if at the time the trust becomes effective the beneficiaries are too indefinite to be ascertained, the trust may fail for want of ascertainable benefs, in which case there will be a resulting T in favor of the Settlor, his heirs, or other successors in interest.

· There must be someone to whom the TEE owes a fiduciary duty, someone who can call the TEE to account.

· must have a beneficiary in order to have a trust, no b = no trust

· Beneficiaries can be one or more, income or principal.

· Benefs can be named as a class, however the class must be definable. Some JDs have limits on who can be included in a class. you can add people to a class. Ex., “my brothers and sisters”.

Clark v. Campbell >>> Identification of Benefs. Decedent left a clause in his will stating that all of his personal belongings should be grouped together by his trustees and distributed to “such of my friends as they may”. His will bequeathed to his TEEs articles of personal property in trust for the benefit of “his friends”.

· ISSUE 1: does a bequeath to TEEs to distribute personal property to a T’s friends constitute a Trust? >>>YES<<<

· HOLDING: This is clearly an attempt to create a trust, however, by the common law there cannot be a valid bequest to an indefinite person, there must be a beneficiary or a class of beneficiaries indicated in the will capable of coming into court and claiming the benefit of the bequest.

This limitation applies to private Trusts only, not to public trust or to charities.

· ISSUE 2: Therefore, does the clause provide for definite, ascertainable beneficiaries so that the bequest can be sustained as a private trust? >>>NO<<<

· HOLDING: Although beneficiaries under a trust may be designated by class, the class must be capable of delimitation, such as ‘brothers and sisters, children, issue, nephews and nieces”.  Even the word relatives can be used in some jxs, but the word “friends” has no statutory or other controlling limitations.

Also, even if friends could be discernible as a class, no sufficient criterion was furnished to govern the selection of the individuals from the class.

· RULE: Where a gift is impressed with a trust ineffectively declared and incapable of taking effect because of the indefiniteness of the cestui que trust, the donee will hold the property in trust for the next taker under the will, or for the next of kin by way of a resulting trust.

· NOTES: 

· Professor Scott says that where there is a transfer in trust for members of an indefinite class of persons, no enforceable trust is created, but the transferee has a discretionary power to convey the property to such members as he may select. In other words, the transferee has a power of appointment.

· The Restatement adopts Scott’s views and is accepted as a minority rule:

Rest Of Property 12.1 comment e:

A provision in a will that authorizes the TEEs to make decisions as to who will receive property, rather than failing altogether, the provision should be construed to give the TEEs a power of appointment exercisable within a reasonable period of time after the appointment of the TEEs. With the specified property passing in default of appointment if the power is not exercised.

· The power of appointment is discretionary, it is a nonfiduciary power.

· In Clark, the court said that it could not treat the will as creating a power of appointment because it was given to TEEs. TEEs hold in a fiduciary capacity. This is not an optional power, but it is a power coupled with a Trust, therefore T principles apply.

· If the power to appoint had been given just to “Polly and my friend Herbert” rather than to “Polly and Herbert as TEEs” then it would be a valid non-fiduciary power of appointment.

· What is the difference between a trust and a power?  With a power the person has discretion, he doesn’t have to do anything if he doesn’t want to. The trustee on the other hand, has a fiduciary duty to act.

· Could the will in Clark have been reformed under the doctrine of substantial compliance?  Maybe, if the trustee could persuade the court that he knew who decedent’s friends were.

· If the will said that TEEs knew who the friends were, you could depose the TEEs to find out who the TEE thinks the friends are.

· This may be a bit speculative, but the court should have tried harder here to find the class.

· A personal trust or private trust always needs to have a beneficiary .

· A charitable trust needs no beneficiary, a trust/will not fail for lack of named beneficiary because:

1. the attorney general of every state has standing to intervene in any action within that jx regarding charitable trusts, he can bring his own action to reform the trust (i.e. attorney general can sue for an accounting to make sure no funny business is going on)

2. doctrine of Cy Pres (see Olliffe v. Wells)– If a charitable T fails because there is no named benef in existence, then the TEEs will find a similar benef to give the properties to. The instrument will be reformed to carry out the testator’s intent, i.e. the trustee’s can find a similar beneficiary to receive the funds if the named beneficiary goes out of business.

· Example >> Charitable T for Milne Boys Home. The home went out of existence, but the T $ was still there. The T will not fail because the TEEs will find a home similar to the Milne Boys Home to give the assets to. Similarly situated.

· If no B is named from the start, the TEE will decipher the intent of the grantor, then set it up.

HONORARY TRUSTS

· Honorary trust >> a trust in which the trustee is on his honor to perform because the beneficiary really can’t bring suit. HT is one binding on the conscience of the TEE.

· Honorary trust – A trust for specific non-charitable purposes without any ascertainable human beneficiaries.

· Under the rule against perpetuities, an honorary trust is void if it can last beyond relevant lives in being at the creation of the trust plus 21 years.

· Under wait-and-see, a court does not declare an interest invalid until the wait-and-see period expires.

· the Uniform Statutory Rule Against Perpetuities provides a wait-and-see period of 90 years

· California Probate Code §15212 provides that a trust for care of a designated domestic pet or animal may be performed by the trustee for the life of the animal. §1511 provides that a trust for other definite but non-charitable purposes may be performed by the trustee for only 21 years but no longer

· Modern authority upholds the validity of such gifts where the person to whom the power is given is willing to carry out the testator’s wishes

In re Searight’s Estate >>> Honorary Trusts. Decedent left $200 dollars in trust for the benefit of his dog Trixie. Ded bequeathed Trixie to Hand, and directed that his executor deposit 1000$ to be used to pay Hand .75 per day for the care of Trixie, as long as the dog shall live. Hand accepted the bequest

· Hand must have accepted the Trust, then it will be enforced.

· You cannot have a direct bequest to an animal, you can have a direct bequest to the ASPCA (this is a charitable bequest).

· This case deals with an honorary trust, or a trust in which the trustee is on his honor to perform because the beneficiary really can’t bring suit.

· Honorary trusts are enforceable.

· This case didn’t violate the rule against perpetuities because Trixie was not likely to live for 21 years (plus, the money wouldn’t have lasted that long anyway). If Trixie were a sea turtle this story may not be the same because of the long life span, but still the $ wouldn’t have lasted that long anyway.

Necessity of a Written Instrument

· The Statute of Frauds requires any inter vivos trust of land to be in writing.

· The Statute of Wills requires that a testamentary trust be created by a will.

· Nonetheless, under certain circumstances a court will enforce an inter vivos oral trust of land or an oral trust arising at death. Some courts will impose a CT on property if the transferee stood in a confidential relationship to the transferor. Resulting Trusts may be another exception to the writing requirement. CT and ResultingTs come in by operation of law.

ORAL INTER VIVOS TRUSTS OF LAND
· O ( X upon an oral trust to pay the income to A for life and Upon A’s death the land to B, what result?  3 different ones:

1. X retains the land, because statute of frauds forbids proof of oral trust. This is definitely disfavored today due to the growing equity doctrines, and the need for a testator’s intent.

2. X holds on a constructive trust for settlor to prevent unjust enrichment of  ‘X’.

3. X holds on a constructive trust for beneficiaries to prevent the UE of ‘X’. This is the more enlightened view. (but maybe not the majority view)

· 2 and 3 prevent unjust enrichment of X.

· Courts used to favor 1, but as the Statute of Frauds has been losing its bite, more courts now tend to favor 3.

· A constructive trust for the beneficiaries will be imposed where:

1. the transfer was wrongfully obtained by fraud or duress

2. where the transferee (X) was in a confidential relationship with the transferor, OR

3. where the transfer was made in anticipation of the transferor’s death

· More common than an oral trust for a 3rd party is an oral trust for the benefit of the transferor. A suprising # put title to land in another relying on transferee’s (X’s) oral promise to reconvey. This is seen where the transferor is trying to avoid creditors, or spouses or to achieve some tax benefit. Usually this is just asking for trouble.

· Remember that equity will not serve someone with unclean hands.

· Ex. >>> a son kicked his parents out of their house. Years before the couple placed the home in their son’s name when they were experiencing financial difficulties. Monthly pymts were made by the dad to the son. Court could not help the parents, it said that the parents rented the house from the son.

Hieble v. Hieble >>> Oral promise to reconvey land was held sufficient to impose a CT. Plaintiff, suffering from cancer, conveyed her house to defendant by an oral inter vivos trust with the understanding that after treatment, if she remained cancer free for 5 years, the defendant (who was her son) would transfer it back.  Plaintiff survived more than 5 years and defendant refused to reconvey.

· ISSUE: whether the equity should impose a constructive trust where a donee who by deed has received realty under an oral promise to hold and reconvey to the grantor has refused to perform his promise? >>>YES<<<

· HOLDING: Under § 44 of the 2nd Restatement of Trusts: Where the owner transfers inter vivos to another on trust for the transferor, but no writing is signed, and the transferee refuses to perform the trust, the transferee holds the interest upon a constructive trust for transferor, if …(b) the transferee at the time of the transfer was in a confidential relationship to the transferor.

· Defendant did not even deny that the oral agreement existed.

· The court looked to factors like the mother was dependent.

· Defendant argued that statute of frauds invalidated the original conveyance.

· Defendant argued that there was no confidential relationship, court said there was. D argued that his mom was an adult and able to make her own decisions.

· Therefore, defendant had burden of proof to show by clear and convincing proof that he was not a fiduciary.

· The court also found that the plaintiff had clean hands. She simply wanted to avoid probate in the event that she died from the cancer.

· Therefore the court enforced the oral agreement by way of a constructive trust.

· For a CT need to prove oral agreement and a confidential relationship.

· Some JDs may make the mom have the BOP that the oral agreement existed, but it was stipulated in this case that there was such an agreement.

· NOTES: 

· Pappas v. Pappas >>> The court refused to enforce a constructive trust on the grantor’s son (defendant) because the grantor had misrepresented the nature of the transfer in his divorce action and had therefore perpetrated a fraud on the court.  Court will not uphold a constructive trust for transferor who doesn’t have ‘clean hands’.
ORAL TRUSTS FOR DISPOSITION AT DEATH
· Where Testator devises property to his executors upon trusts not defined in the will, but the existence of which the testator has communicated to executors before the will execution, some courts hold that such trusts may be proved by oral evidence.

· Other courts refuse to follow this line of decisions, holding that the trust has not been sufficiently defined by the will to take effect, and the equitable interest goes by way of resulting T to the heirs as property of the ded.

Olliffe v. Wells >>> Application of oral T for disposition at death (see resulting T). Decedent died and left her property to defendant as trustee to distribute in accordance to her wishes, which he supposedly knew.  Defendant said that decedent’s property was to go to a charity, which he had started and operated.  Plaintiff’s, decedent’s heirs, brought suit to claim the estate for themselves.

· ISSUE: where a will shows the devisee to take the legal title only and not the beneficial interest, and the trust is not sufficiently defined by the will to take effect, will a court impose a resulting trust on the heirs of ded as to the residue (property of the ded not disposed of by the will)? >>>YES<<< resulting trust jment.

· ISSUE 1: was there a trust?

· HOLDING: yes, the will declares a trust, however, it is too indefinite to be carried out

· ISSUE 2: what happens to the property?

· HOLDING: since the next of kin weren’t expressly excluded by the will, which shows that the devisee takes the legal title only, and not the beneficial interest, and the trust not being sufficiently defined by the will to take effect, the equitable interest goes, by way of a resulting trust, to the heirs or next of kin, as property of the deceased, not disposed of by the will

· RULE: a trust not sufficiently declared on the face of the will cannot therefore be set up by extrinsic evidence to defeat the right of the heirs at law or next of kin

· NOTES:

· The residuary bequest to D (Wells) gave him no beneficial interest. It expressly required him to distribute all the property bequeathed to him giving him no discretion upon the question. It allows him discretionary authority as to the manner only in which the property shall be distributed pursuant to her intentions. The will declares a trust too indefinite to be carried out, therefore the NOK must take by way of a resulting trust.

· defendant was going to use decedent’s estate for his mission

· the issue here is whether there was a specified intended beneficiary, and there was not

· court found this was not a charitable bequest, but rather sort of a bequest to Wells with him then going around and giving it to others

· NOTES:

· Secret Trust >>> if ded had left a legacy to Wells absolute on its face, without anything in the will indicating an intent to create a trust, a promise by Wells to ded to use the legacy for the Saint Stephen’s Mission would be enforceable by a CT imposed on Wells. 

This is called a “Secret Trust” because the will indicates no trust.

Courts admit evid of the promise for the purpose of preventing Wells from UE himself by pocketing the legacy.

Having admitted proof of the promise, they proceed to enforce it by imposing a CT on Wells for the benefit of the Mission.

· Semi-Secret Trust >>> if the will indicates that Wells is to hold the legacy in T but does not identify the B (as was the case in Olliffe), a semi-secret T is created.

Since the will on its face shows an intent not to benefit Wells personally, it is not necessary to admit evid of Wells’ promise in order to prevent his UE.

Such evid is excluded and the legacy to Wells fails.

· What would happen if decedent had given the property to Wells outright under the agreement that Wells would then give it to charity?  This would be a secret trust

· this case is the origin of the distinction between a secret and a semi-secret trust, which is this:  if Ellen Donovan had left a legacy to Wells absolute on its face, without anything in the will indicating an intent to create a trust, a promise by Wells to Donovan to use the legacy for St. Stephen’s Mission would be enforceable by a constructive trust imposed on Wells.  This is called a secret trust because the will indicates no trust

· it is always risky to use a secret trust because the trustee may be dishonest, may predecease, or may just keep the property

· Restatement View. Today most would argue that in either the case of a secret or semi-secret trust, a constructive trust should be set up in favor of the intended beneficiaries (a constructive trust should not be set up for the trustee).

· Scott, on the other hand, argues that in both secret and semi-secret Ts, a CT should be imposed for testator’s heirs, not for the intended Bs. To prevent UE, property should be restored to testator’s heirs. 

Section C:
Discretionary Trusts

· Marsman v. Nasca

______________________________________________________________________________

· Mandatory trust = trustee must distribute all of the income. TEE has no discretion to choose either the persons who will receive the income or the amount to be distributed. (this is ok but a discretionary trust is better)

· Discretionary trust = trustee has discretion over payment of either the income or the principal or both. The discretionary powers of TEE may be drafted in a limitless variety. For example, there may be provisions where a TEE may be able to distribute the principle earlier in the trust. The idea is that what is held back is for the discretion of the TEE. With respect to the principal, the trust may specify that the trustee has discretionary power to distribute principal to the income beneficiary.

· You have to explain different wills and trusts to your clients and you have to give them different options.

· As long as you know you have a trustee you can trust, then it is better to extend out the payment of interest with the understanding that the trustee has discretion in the short term to use income for maintenance, education and health. Same is true for the principal.

· When you make it discretionary for trustee to distribute, you put a duty on the trustee to inquire into the beneficiaries needs to determine what should be used income only or income and principal. It is the fiduciary duty of TEE at that moment to investigate to see what the B may need. A TEEs discretion is based on the facts as he finds them. But remember that TEE is always subject to a fiduciary duty.

· O ( X in trust to distribute all the income to 1 or more members of a group consisting of A, A’s spouse, and A’s kids in such amounts as TEE determines.

This refers to a Spray Trust >>> TEE must distribute all income currently, but has the discretion to determine who gets it and in what amount. If desired, the TEE could be given discretionary power to accumulate income and add it to the principle.

Marsman v. Nasca >>> Trustee’s fiduciary duties in a discretionary trust. Decedent left 1/3 of her estate to Cappy held in trust by the lawyer who had discretion in paying out principal for Cappy’s upkeep.  After her death Cappy remarried and retired and was having trouble supporting himself and his wife off the income from the trust so he asked the trustee for some funds.  The lawyer gave Cappy $300 but asked that in the future Cappy set out in writing what he wanted the money for.  This discouraged Cappy from ever asking the lawyer for any more money and as a result, Cappy ended up deeding the property to his stepdaughter and her husband in return for a life estate. Farr, the atty, never advised Cappy that he could use the trust principal for the upkeep of the home.

· Probate Court Holding: Farr breached a duty to Cappy, and it ordered Marlette to re-convey the home to Cappy. Farr was to reimburse Marlette from the remaining portion of Cappy’s trust for the expenses that he and Sally paid for the upkeep of the property. If the trust was insufficient, then Farr was personally responsible to Marlette.

· ISSUE: does a trustee, holding a discretionary power to pay principal for the comfortable support and maintenance of a beneficiary, have a duty to inquire into the financial resources of that beneficiary so as to recognize his needs? >>>YES<<<

· HOLDING: That there is a duty of inquiry into the needs of the beneficiary follows from the requirement that the trustee’s power must be exercised with that soundness of judgment which follows from a due appreciation of trust responsibility.

· REASONING: appellate court affirmed the probate court’s final result, but said that Marlette did not have to re-convey because he and Sally were not unjustly enriched by the conveyance, and they were not guilty of breach of a fiduciary duty. Plus the fact that the conveyance was supported by sufficient consideration.

· Before anything, Farr, as a TEE, should have inquired as to whether or not Cappy was in need. Farr was aware of all the hardship on Cappy. Therefore, Farr breached his fiduciary duty and his duty to inquire about the needs of the B.

· NOTES:

· If the trustee has simple discretion unqualified by the adjective “sole”, the courts will not substitute their judgment for that of the trustee as long as the trustee acts not only in good faith and from proper motives, but also within the bounds of reasonable judgment.

· It appears that the difference between simple discretion and absolute discretion is one of degree and that the trustee’s action must not only be in good faith but also to some extent reasonable. 

· A troublesome source of litigation is whether a trustee, in exercising a discretionary power to spend income or principal for the beneficiary’s support, may consider the other resources of the beneficiary. Like, for instance, if the B is independently wealthy.

· It is usually a question of interpretation of the trust instrument, but the presumption appears to be that the settlor intended the beneficiary to receive his support from the trust estate regardless of the beneficiary’s other financial resources.

· However, this presumption can be rebutted by special circumstances of the case.

· There was an Exculpatory Clause involved here that let Farr off the hook. The court probably would have found a breach of fiduciary duty but for the exculpatory clause. The court let him off the hook saying that they must respect the clause, even though it was suspicous.

· There was probably enough $ left in the T so as to let Farr off of personal liability.

· Exculpatory Clauses are widely used because TEEs don’t want to be personally laible

· So what’s the difference between an atty doing it and the client picking somebody else to do it? An atty relieving himself of liability through a document that he drafted seems a bit incestuous.

· Keep in mind that Farr is not covered by his malpractice insurance in this situation because he was acting as a TEE.

· There was an affirmative duty to investigate. There is personal liability if you don’t, and your malpractice doesn’t cover you.

Section D:
Spendthrift Trusts: Creditor’s Rights

· Shelley v. Shelley

· Creditor’s rights in Support Ts and Discretionary Ts
· Ts for the state supported
______________________________________________________________________________

Introduction

· In a spendthrift trust, the beneficiaries cannot voluntarily alienate their interests nor can their creditor’s reach their interests by seizure. (no involuntary alienation either)

· It is created by imposing a disabling restraint upon the beneficiaries and their creditors.

· Example >>> T devises property to a TEE to pay the income to A for life. Upon A’s death, TEE is to distribute the property to A’s kids. A clause in the T provides that A may not transfer her life estate, and it may not be reached by her creditors. By this T, A is given a stream of income that A cannot alienate and her creditor’s cannot reach.

· The spendthrift provision means the interest of the of the trust (income and principal) cannot be voluntarily alienated by the beneficiary or involuntarily alienated by the beneficiary’s creditors.

· The theory behind these spendthrift restraints is that the money is actually the settlor’s and he can put any restraints on it he wants, and these restraints can be enforced.

· A settlor cannot make himself a spendthrift beneficiary. (self-dealing)

· In some JDs the spendthrift restraint is implied in all trusts (NY unless the S expressly makes the B’s interest transferable), in other jxs it must be expressly put in the trust.

· The spendthrift trust has been recognized in almost all JDs.

Shelley v. Shelley >>> Immunity from alimony and child support. Decedent set up a spendthrift trust which was immune to creditors for his son and his son’s children should he have any.  Son was married and divorced twice leaving children by each marriage and alimony payments for one of his former wives.  Son then disappeared. Ps sue the bank (D) seeking to garnish the T to get child support and alimony. D brought a bill of interpleader, tendering to the court all funds in the T and praying for an order establishing the rights of the parties.

· ISSUE: is a spendthrift provision of a T effective against the claims of the B’s former spouse for alimony and for support of the B’s child? >>>NO<<<

· HOLDING: It is within the court’s power to impose upon the privileges of disposing of property such restrictions as are consistent with its view of sound public policy, unless the legislature has expressed a contrary view.

· REASONING: The trust places no conditions upon the right of the beneficiary to receive the trust income during his lifetime, therefore, plaintiff may reach some income unless the spendthrift provision of the trust precludes them from doing so.

· Public policy requires that the interest of the beneficiary of a trust should be subject to the claims for support of his children.

· It has been held that a spendthrift trust is subject to the claims for the support of children but free from the claims of the former wife, however, a majority of the cases hold that a spendthrift provision will not bar a claim for alimony.

· The same reason advanced for requiring the support of a beneficiary’s children will, in many cases, be applicable to the claim of the divorced wife, if the beneficiary’s interest cannot be reached, the state may be called upon to reach it.

· the issue is how do we sort out the various interests:

1. Trust interest as it relates to child support = public policy dictates that spendthrift restraints do not apply to child support.

2. Trust interest as it relates to alimony = split authority, but public policy probably dictates trust income can also be used for alimony.

3. Trust corpus as it relates to alimony = until beneficiary obtains an interest in the corpus or TEE discretion is exercised, it cannot be reached for alimony.

4. Trust corpus as it relates to child support = can be invaded because children are deemed beneficiaries in emergency situations due to provision in this particular trust document. (without this provision the trust corpus probably couldn’t be invaded for child support or alimony)

· have to look closely at your jx to see how the spendthrift provisions are included and whether or not the interest and corpus can be invaded for child support or alimony
Exceptions to protections of spendthrift trusts from creditors:

1. A spendthrift cannot be set up by the settlor for the settlor’s own benefit. 

· Creditor’s of the settlor can reach the settlor’s interest in income or principal in a mandatory trust.

· in a discretionary trust, creditor’s can reach the maximum amount the trustee could, in the trustee’s discretion, pay the settlor or apply for the settlor’s benefit.

2. Judgment for child or spousal support can be enforced against the debtor’s interest in spendthrift trusts in the majority of states.

3. A person who has furnished necessary services or support can reach the beneficiary’s interest in a spendthrift trust.

4. The US or a state can reach the beneficiary’s interest to satisfy a tax claim against the beneficiary.

5. In several states the beneficiary’s creditors can reach that part of spendthrift trust income in excess of the amount needed for the support and education of the beneficiary.

· Station in Life Rule >>> to determine what is necessary.

6. In a few states a creditor is permitted to reach a certain percentage (usually between 10% and 39%) of the income of the spendthrift trust in a garnishment proceeding ordinarily applicable to wage earners.

7. Whether a spendthrift clause prevents tort creditor’s from reaching the trust is not settled

· In most states a restraint on involuntary alienation alone is invalid as against public policy; the public policy being that if the beneficiary can voluntarily transfer his interests, his creditor’s can reach it.

· In a majority of jxs, a spendthrift restraint may be imposed upon a remainder interest as well as upon an income interest; if this is done, the remainderman’s creditor’s cannot reach the principal of the trust until the remainderman is entitled to receive the principal.

· *****A beneficial interest in a spendthrift trust cannot be reached by creditor’s in bankruptcy.  The bankruptcy code provides that an interest in trust, which is not alienable under local law, does not pass to the trustee in bankruptcy.  The code also excludes from the bankrupt’s estate any interest in a pension trust covered by ERISA.

· Pension Trusts – ERISA requires that “each pension plan covered by the act shall provide that benefits provided under the plan may not be assigned or alienated, but such benefits may be reached for child support, alimony or marital property rights. (employee’s future retirement security should be protected even at the expense of current creditors)


ERISA also protects keough plan assets from creditors.

State and local government pension plans not governed by ERISA may be exempt from creditors under a state statute.

Creditor’s Rights in Support Trusts and Discretionary Trusts

· Support trust >>>> requires the trustee to make payments of income (or principal also if so specified) to the beneficiary in an amount necessary for the education or support of the beneficiary in accordance with an ascertainable standard.

· It is a gift of support to the beneficiary – whatever is required to support the beneficiary, no more, no less.

· Creditors of a support T B cannot reach B’s interest, EXCEPT suppliers of necessaries may recover through the B’s right to support.

· Discretionary Trust >>>> gives the TEE discretion to pay over the income (or principal) or withhold it completely (Shelley v. Shelley). The courts cannot compel TEE to exercise discretion. And since Bs cannot compel TEE, neither can B’s creditors.

· Although a creditor cannot compel TEE, in some state creditor may be entitled to any order directing TEE to pay creditors before the B.

· TEE need not pay any part of the fund to B, but if the TEE determines to do so, TEE must pay creditors who now stand in B’s shoes because of the order.

· What acts constitute the exercise of discretion of TEE?

1. crediting B’s acct on the TEE’s books

2. oral or written declarations to B may be sufficient to indicate power has been exercised.

· After such exercise by a TEE, creditor may seize the property awarded to the B while it remains in the hands of the TEE. However, even here, where creditor could get T $, it can be circumvented by a provision of the T permitting TEE, in his discretion, not to pay B directly but to pay 3rd parties for the support of the B. 

· See the problem page 643.

Trusts for the State Supported

· To get Medicaid, your financial resources must be low.

· The question is whether Ts benefiting the individual can be counted as resources available for the individual’s support? Can anything be done to preserve the individual’s wealth and still get aid?

· Federal law draws a distinction between self-settled Ts and Ts created by 3rd parties for the individual’s benefit.

· You can forget about a self-settled T, because the individual will have to use it all up before they will get federal aid. There are some exceptions to this.

Self-Settled Trusts

· For medicaid purposes, it is a T created by the individual applicant if assets of the individual were used to form all or part of the T corpus, and the T was established by the individual, by the individual’s spouse, or upon either’s request.

· If the T is revocable by the indiv, the corpus and all income of the T are considered resources available to the indiv.

· If the T is irrevocable any income / corpus which under any circumstances could be paid to or applied for the benefit of the indiv, are considered resources of the indiv. Hence, in a discretionary T, medicaid applicants will be deemed to have resources in the max amount that could be distributed to him by the TEE.

· There are 3 exceptions:

1. A Discretionary T created by will of a spouse for the benefit of the SS is not deemed a resource available to the SS.

2. If the indiv continues to maintain a personal home if there is any likelihood that they will leave the nursing home.

3. If a T is established for a disabled indiv, from the indiv’s property by a parent, grandparent or guardian of the indiv or by the court, AND the T states that state will receive, upon the indiv’s death, all amounts remaining in the T up to the amount = to the total assistance paid by the state previously.

Trusts established by a 3rd person

· For benefit of a Medicaid applicant, the rules are different.
· Medicaid regulations provide that T income / principle is considered available both when actually available and when the applicant / recipient has a legal interest in a liquidated sum and has the legal ability to make such sum available for support and maintenance
· Mandatory or Support Ts  ( the income from either is a resource available.
· Discretionary Ts ( the indiv has no legal right to the T income then the T is not considered a resource available, unless it was intended to be used for the applicant’s / recipient’s support.
· See  this T in a situation where parents are trying to benefit their son/daughter.
Special Needs Trust (Supplemental Needs T)

· If the settlor intended to provide only the benefits that the state is unable or unwilling to provide ( the state cannot reach the T assets.
· Parents set up T for benefit of a disabled child. The T says that the TEE may not use the income or the principle for anything which is already provided for by the state. 
· The TEE may only provide for special needs.
· This is not a resource, because the TEE can only give the B something the state doesn’t provide for.
· Examples >>> a special TV, special bed, vacations, sitters.
· Upon the Bs death, usually the siblings get the residue
· In LA, any child that is disabled is a forced heir, and they must get a certain amount when the parents die. This makes planning for special needs virtually impossible.

Section E:
Modification and Termination of Trusts

· Modification of Ts

In re trust of Stuchell

Hamerstrom v, Commerce Bank of Kansas City

· Termination of Trusts
In re Estate of Brown

______________________________________________________________________________

Modification of Trusts

· Some courts will permit a deviation of the terms of an express gift in instances where an unforeseen emergency threatens the accomplishment of T’s purpose.

· If the settlor and all the beneficiaries consent , a trust may be modified or terminated. Such a right exists even if the trust contains a spendthrift provision.

· In this country, a trust cannot be modified or terminated after the settlor’s death, as his intent cannot then be set aside.
· Rest sec. 337 Rule for Termination / Modification of Trusts:
1. All Bs must agree

2. No B may be under a legal disability; AND
3. The T purpose must not be frustrated
In re Trust of Stuchell >>> Trust modification denied. 4 kids were the remainder Bs of a T. One of the kids, Harrell, was retarded. He lived in a state facility, receiving Medicaid and state benefits. P requested the court to approve a modification of a T so as to prevent Harrell’s remainder from being distributed to him if he survives the T income Bs. This proposed modification was designed to prevent Harrell’s disqualification from public assistance.

· ISSUE: should Ps proposed modification be approved? >>>NO<<<

· REASONING: what wold this modification do for Harrell? It would help the other Bs certainly.

· The rule for modification is not met because Harrell is legally disabled.

· P tries to rely on Rest 167 which permits the TEE to do acts not authorized by the terms of the T.

· However, comment b to Rest 167(1) states that a court will not permit deviation from the terms of a T merely because such deviation would be more advantageous to the Bs. This limitation precludes permitting the proposed amendment, the only purpose of which is to make the T more advantageous to the other Bs.

· NOTES: 

· Who represents the legally impaired B? the court hires an atty to make sure that Harrell’s rights are taken care of.

· Reformation of a T >>> this has to so with that tax stuff. After the fact reformation of a T do not count for estate tax purposes. IRS doesn’t respect reformation after the fact. You don’t get reform for estate tax purposes.

· This is where you might want to get in to a disclaimer, or a renunciation.

Hamerstrom v. Commerce Bank of Kansas City >>> Deviation allowed. P filed for deviation to increase the monthly amount she received from the T. The other Bs (remaindermen) ok’d it. A guardian ad litem was appointed to represent the unascertained Bs. The guardian opposed the petition. TEE neither opposed nor supported the petition. Guardian said that the deviation did not benefit the unascertained Bs.

· ISSUE: are the possible issue of Ps 2 sons (remaindermen) Bs as contemplated within the applicable statute which authorizes a court to vary the terms of a private T when all adult Bs consent? >>>NO<<<

· REASONING: Claflin Rule: that if the material purpose of a settlor has not been attained, even if all the Bs of a T consent, a T cannot be terminated prior to the date specified by the T terms. BN SAYS THST IF ALL ARE ON BOARD, THEN THE CHANGE IS OK SO LONG AS A MATERIAL PURPOSE OF THE T HAS NOT BEEN CHANGED.

· In this case the intent of the testator is clear that he wanted primarily to benefit the income B, the one bringing this modification action.

· A Testator’s intention must be determined by what the will actually says, not what testator might have imagined.

· The T in this case does not provide for the unascertained heirs at issue. Rather a deceased son’s share shall be delivered to the surviving son.

· Beneficiary >>> UPC 1-201(3) >>> one who has any present / future interest vested or contingent, and also includes the owner of an interest by assignment or other transfer.

· Most of the time it is the income B that the testator intended to benefit the most.

· A “B” doesn’t mean an unascertained B not mentioned in the will.

· Limit Bs to the text of the document.

· NOTES:

· Question of modification of a trust

· Testamentary trust with beneficiary receiving $150 per month

· Everyone agreed that they wanted to modify the trust to give the beneficiary more money

· Claflin rule: a trust cannot be terminated prior to the date specified by the terms of the trust where the material purpose of the settlor has not been attained, even if all the beneficiaries consent to its termination.

· However, a modification of this rule states that the trust can be modified if everyone is in agreement and the material purpose of the trust isn’t changed.

· The court found that the intent of the testator was clear and they permitted modification.

· There may have been problems with flexibility here. Settlor should always give TEE discretion to take care of matters. Health, education, maintenance, support; why not add that TEE has additional discretion to distribute. The settlor, when drafting, should be thinking about increased costs over time, inflation, increased health costs, etc…

· ATTORNEY FEES
· Benefit to the estate is key.

· Where a challenge is made regarding a T, solely for a party’s own benefit and no benefit to the T estate is shown, attys fees paid from the T estate cannot normally be awarded.

· However, since all Bs can agree to terminate a T, it is implicit in their extensive powers that they may also authorize the pymt of atty fees.

· All present and contingent adult Bs in this case have consented to modify the T and can thereby also authorize pymt of the income Bs atty fees for this petition to increase monthly pymts.

· usually payable by k or statute

· if you do something that benefits the estate you can usually get paid

· in Hamerstrom even though attorney didn’t benefit the estate, the court found that if the trust could be modified, attorney’s fees could be paid

· court found that even though the testator’s intent didn’t need to be looked at in that case, the court looked at it anyway

· this case reiterates that idea that you should find a trustee you trust and then give him discretion

VIRTUAL REPRESENTATION

· An owner of a future interest is bound by a judgment in a lawsuit, although not made a party thereto, when a party to the lawsuit has an interest in the property that will be affected by the judgment in the same way as the party represented. (usually pertains to class gifts)

· Sometimes used to bind unborn remaindermen to the decree.

· The relationship between the representative and the person represented must be such that the legal position of the representative would be an adequate presentation of the legal position of the unborn person.
· Hypo: is it fair to say that all of the Brown’s kids have been born? They could adopt. Ex., grandparents adopt grandkids. The Browns must prove that the ones who showed up are definitely all the kids ( can do this by virtual representation.
Termination of Trusts

· If settlor and all Bs consent, a T may be terminated.

· The great weight of authority in the US holds that a trust cannot be terminated prior to the time fixed for termination, even though all the beneficiaries consent, if termination would be contrary to a material purpose of the settlor.
· There is much debate about when termination would be contrary to the purpose / intent of settlor.

· Generally, a trust cannot be terminated if (such provisions are usually deemed to state a material purpose of the settlor):

1. It is a spendthrift trust

2. If the beneficiary is not to receive the principal until attaining a specified age

3. If it is a discretionary trust, or

4. If it is a trust for the support of the beneficiary

· Ex.>>> Claflin v. Claflin >>> T established for T’s son, principle to be paid at age 30. After 21 son sued to terminate the T, pointing out that her was the sole B. The court refused to permit termination as this would violate the intent of the testator. Testator’s intentions ought to be carried out. (unless they are against public policy)

In re Estate of Brown >>> Remaining Material Purpose >>> Decedent wanted to leave his entire estate in trust for the education of his nephew Woolson’s children, then the income to Woolson and his wife for support for life so that they might live in the style and manner that they were accustomed during the remainder of their natural lives (this is  the material purpose that would not be fulfilled if allowed to terminate), then the principal to Woolson’s children.  Woolson and his wife and children petitioned to have the trust dissolved after the children were done with their education.

· ISSUE: if any material purpose of the T remains to be fully accomplished, may the T be terminated if all Bs consent? >>>NO<<<

· REASONING: an active T may not be terminated, even of all Bs consent, if a material purpose of the settlor remains.

· If either a support T or a spendthrift T were involved, termination could not be compelled by the Bs because a material purpose of the settlor would remain unsatisfied.

· The T at issue does not qualify as a support T. A Support Trust is created where the TEE is directed to use T income or principle for the benefit of the indiv, but only to the extent necessary to support the B. Because the TEE must, at the very least, pay all of the T income to the Bs (the Browns), the T cannot be characterized as a support T.

· The T also does not qualify as a Spendthrift Trust. A T which, by the terms of the T or by statute a valid restraint on the voluntary or involuntary transfer of the interest of the B is imposed as a spendthrift T. ded did not intend to create such a T by the terms of the instrument.

· Termination cannot be compelled here because a material purpose of settlor remains unaccomplished. The settlor’s intention to assure a lifelong income to the Browns would be defeated if termination of the T were allowed.

· NOTES: 

· BN says that because there is no spendthrift restraint on this T, that the Bs can voluntarily alienate. They have a right to alienate, so why not alienate it to the kids, then the material purpose is over with.

· Hypo: is it fair to say that all of the Brown’s kids have been born? They could adopt. Ex., grandparents adopt grandkids. The Browns must prove that the ones who showed up are definitely all the kids ( can do this by virtual representation.

· It may be possible to terminate a T by a Compromise Agreement between the Bs and the heirs entered into soon after the settlor’s death. In most states courts will approve these compromise agreements that deliberately eliminate the T. Ex., Budin v. Levy where the court ok’d the agreement without regard to whether a material purpose of testator was defeated thereby.
Changing Trustees

· Important concept because a trust will never fail for lack of a trustee, however, you can always put in your trust document that the settlor retains the right to change trustees.

· Problem is, if you retain this right, you may cause the trust to be included back into the estate for tax purposes,

· this would, in effect, defeat the whole purpose of the trust.

· The IRS held the position that if settlor retained this right, it would cause the trust assets to be included back into the estate.

· Therefore, you shouldn’t retain this right if the settlor’s purpose is to avoid taxes, the trust should be strictly irrevocable.

· So, what do you do?  name a trustee and a successor trustee and try to convince the trustee to resign.

· If there is no successor trustee, the beneficiaries or resigning trustee can go into court and ask that a new trustee be assigned. (usually the court appoints the new trustee that the settlor prefers)

· It is a tough burden to get a TEE ousted if he won’t resign. It’s really tough to oust them if you can’t prove misconduct.

· Revocable ( taxed to Beneficiary

· Irrevocable ( taxed to Settlor

CHAPTER 5:
WILL SUBSTITUTES: NONPROBATE TRANSFERS

Section A:
Introduction

· Contracts with POD Provisions

Wilhoit v. People’s Life Ins. Co.

UPC 6-101 Non-probate transfers on death

Cook v. Equitable Life Assurance Society

Estate of Hillowitz

______________________________________________________________________________

· It is a lot easier to change the dispersal of assets if they are in nonprobate because all you have to do is change the beneficiary document, not the whole will.

Contracts with Payable-On-Death Provisions

· A payable-on-death provision is basically a contract that a testator signs to have assets paid to another upon his death. (life ins policies and other non-testamentary transfers at death)

· They’re good because you don’t have to go through the formalities of a will.

· People are demanding that, nowadays, stocks and bonds be held with payable-on-death provisions.

· The problem is that not all states allow these types of contracts, which presents a problem.

· Smith, Barney doesn’t want to make a contract for each particular state, so even though your jx may allow p.o.d. provisions, you still can’t use them because the brokerage house is incorporated in a state that doesn’t allow them and the contract is governed by that state’s laws.

LIFE INSURANCE POLICIES

· The issue in these cases includes whether a B of a life ins policy can be changed by a subsequent will?

· A majority of courts hold that where the policy requires written notice of change of B filed with the ins company, the B of the policy may not be changed by will.

Wilhoit v. Peoples Life Insurance Co. >>> Successor B not permitted in a life ins K. Wilhoit received the money from her dead husband’s insurance policy, held the money for 23 days, then sent it back to the insurance company to be held in trust with the proceeds to go to her brother upon her death.  The brother died two years later with his property going to his son.  Wilhoit didn’t die until 1951 and left a provision in her will leaving the proceeds of the insurance policy to someone else, so two people claimed the proceeds.

· ISSUE: where the proceeds of a life ins policy are to be disposed of in accordance with its provisions, may a B of the policy designate a successor B to take upon the death of the primary beneficiary? >>>NO<<<

· ISSUE: when Wilhoit gave the $ back to the ins co to hold in T, was this a life ins K? >>>NO<<<

· ISSUE: what was it?

· HOLDING: It constituted a debt, the court called it an attempted testamentary distribution, there was no question that Wilhoit wanted the plaintiff, Robert Wilhoit, who was a son of her dead step-son, to have the proceeds.

· Who wins? The B of the K for deposit, or the B named in her will? >>>Will B wins<<<

· $ left with an ins co. is not a part of the ins K. 

· The arrangement between the parties was the result of a separate and independent agreement, unrelated to the terms of the original policy.

· The court struck down the POD designation in a K of deposit because it is a testamentary act not executed with the formalities required by the wills act.

· The court applied the traditional rule which states that POD designations in Ks other than life ins Ks are invalid.

· This case follows the rule, still valid in some states, that p.o.d. provisions in all contracts except life insurance contracts are invalid.

· Could the court have gotten the money to the plaintiff and still respected the p.o.d. provision?  You could argue that the will can change the p.o.d. beneficiary (U.P.C. rejects this); could also mandate that the p.o.d. beneficiary survives the donee (i.e. death of the beneficiary invalidates the p.o.d. provision and that person’s estate doesn’t take)

· Under the law of wills, a devisee is required to survive the testator in order to take. If the B predeceases, the gift lapses. Due to this, should the Wilhoit case have been decided differently?

· The law of K is different. There is authority under 3PB rules that unless the K requires survivorship by the B, the B’s rights under the K pass to the B’s heirs or devisees if the B dies before the K is performed.

· UPC 2-706 provides that if a POD B is a grandparent, descendant of grandparent, or a step-child of the ded, and that B predeceases the ded leaving issue who survive the ded, then the B’s issue take the property.

· In Wilhoit, the POD B was the ded’s brother. If ded’s brother were survived by issue, then his issue would take under this UPC provision. But, is this what ded intended?

UPC 6-101 Non-Probate Transfers on Death (pg. 324)

Provisions for NP transfers on death include (non-testamentary instruments):

· ins policy

· K of employment

· Bond

· Mortgage

· Promissory note

· Certified or uncertified security

· Account agreement

· Custodial agreement

· Compensation plan

· Pension plan

· Individual retirement plan

· Employee benefit plan

· Trust

· Conveyance

· Deed of gift

· Marital property agreement, OR

· Any other written instrument of a similar nature

· The U.P.C. authorizes p.o.d. provisions in all contracts

· the UPC does not require survivorship by p.o.d. beneficiaries of contracts other than bank accounts, it does, under certain circumstances, substitute other beneficiaries for the named beneficiary who is dead when the benefactor dies.

· UPC is silent on whether a death B named in a K must survive the contracting benefactor.

· This article provides that if the K permits the owner to change the B of the K by his will, then the owner may do so. But, if the power to change B by will is not retained, 6-101 is silent on whether the B may be changed by will.

· Since the UPC was promulgated, p.o.d. transfers have grown, today they are found in IRA accounts, keough plans, and employee pension plans; the designation of a death beneficiary in these plans need not comply with the Wills Act because they are governed by contract or trust principles.

· UPC 6-213(b) deals with bank accounts, and provides that the benef of a joint account or a POD bank acct may not be changed by will.

Cook v. Equitable Life Assurance Society >>> change of B of life ins policy by will --- can’t do it. Husband bought life insurance policy naming wife as beneficiary, then they divorced.  He didn’t continue paying the policy premiums and didn’t change the beneficiary. The policy converted to a paid-up-term policy. He remarried and had a kid and left a holographic will naming the new wife and kid as beneficiaries of the life insurance policy. The ex-wife and new wife both made claims upon his death.

· ISSUE: can a B of a life ins policy be changed by the testator’s intent as expressed in his HW? >>>NO<<<

· REASONING: an insured’s attempt to change the B of a life ins policy by will, without more is ineffectual.

· it is in the interest of the ins companies and the insured to require and follow specified procedures in the change of Bs so that they pay benefits to persons properly entitled to them. Also, the ins companies will not feel obligated to wait for probate of the will before pymt for fear of paying the wrong party,

· Substantial Compliance with the requirements of the ins policy will be sufficient to change a B as long as the insured has done everything in his power to effect such a change.

· 3 ways to change a beneficiary:

1. Usually you have to send a form to the insurance company and they have to change the name on the form. (however, the insurance company can waive its requirements)

2. A court of equity can change it, or

3. Insurance company will recognize it if the policy owner dies while in the process of changing the beneficiary.

· It is clear that the decedent wanted the 2nd wife and kid to get the proceeds.

· The Indiana Court ruled in favor of the first wife because decedent didn’t fall within any of the 3 exceptions.

· What public policy reason was the appeals court upholding here? the insurance company shouldn’t have to be dragged into court for every letter the decedent wrote possibly changing the beneficiary. (this was not the equitable result, but it was the legally correct decision)

· Although the Cook case follows the majority rule with respect to revocation of a life insurance beneficiary designation by divorce, in most states divorce revokes a will in favor of the spouse, but doesn’t revoke the designation of the spouse as life insurance beneficiary.

· UPC §2-804 changes this rule and provides that divorce revokes the designation of the divorced spouse as beneficiary of an insurance policy or pension plan or other contract.

Non-Testamentary Transfers at Death

· Under the UPC, written agreements to pay, after the death of ded, $ or other benefits to a person designated by the ded in either the instrument or a separate writing are deemed to be non-testamentary

Estate of Hillowitz >>> Investment Club Proceeds. Husband was involved in an investment partnership (have to know the entity so you know what rules to apply), the articles of partnership stated that the decedent’s share would go to his wife upon his death but the partnership would remain intact. Ded’s executors brought proceeding against ded’s widow to have determined whether ded’s investment club K to have his share paid to his widow upon his death was an invalid attempt to make a testamentary disposition of property? The executors of the estate said it was a failed attempted testamentary disposition because it didn’t meet the requirements of a will, so the money should remain in the estate.

· ISSUE: is a partnership agreement which provides that, upon the death of one partner, his interest shall pass to the surviving partner or partners, resting in K, valid? >>>YES<<<

· REASONING: there is no difference between a K providing for surviving partner(s) and one providing for a surviving widow.

· HOLDING: members of a partnership may provide, without fear of running afoul of the statute of wills, that, upon the death of a partner, his widow shall be entitled to his interest in the firm. This type of 3PB K is not invalid as an attempted testamentary disposition.

· This is a 3PB K, performable at death, and it need not conform to the requirements of the statute of wills.

· The court distinguished McCarthy v. Pieret >>>the executors here may derive little satisfaction from this case on which they rely so heavily. In the 1st place, the decision should be limited to its facts, and in the 2nd place, the case is clearly distinguishable in that the court expressly noted that the facts indicate a mere intention on the part of the mortgagee to make a testamentary disposition of the property and not an intention to convey an immediate interest, and in addition, that the named Bs knew nothing of the provisions of the extension agreement

· NOTES: the starting point in most JDs is that PODs are not permitted, it is merely an attempt at a testamentary transfer. Most JDs say that a POD = ownership, and it is an attempt at a testamentary transfer without meeting the requirements of the statute of wills. Therefore it’s no good and the asset goes back in to the estate.

· There is a trend toward PODs because most realize the disadvantages of probate
· Today, POD designations are found in IRAs, Keoghs and employee pension plans. The designation of a death B need not comply with the wills act because they are governed by K or T principles. 

· An enormous amount of property thus can pass and is passing outside of the probate system.

Section B:
Multiple Party Bank Accounts

· Franklin v. Anna Natl Bank of Anna

· Savings Acct Trust
· Totten Trust
______________________________________________________________________________

Multiple Party Bank Accts include:

1. Joint and survivor accounts

2. POD accounts

3. Agency accounts and savings acct trusts (Totten)

· Banks want to be comfortable that they’ll cover themselves if someone takes from the account. Banks suggest joint accounts to cover their asses.

· Example >>> if an elderly person wants only to have a younger person be a signature on the account, the bank will try to talk them out of it, and suggests opening a joint account. Thereby covering their ass if the younger starts drawing $ out of the account.

Franklin v. Anna National Bank of Anna >>> Joint Bank Account: lack of donative intent. Decedent had Mrs. Goddard’s name on his savings account so she could pay his bills, the account became a joint tenancy with the right of survivorship; however, Mrs. Goddard was pushed out by Enola Franklin, who began taking care of decedent.  Decedent then tried to have Goddard’s name taken off the signature card and Franklin’s name put on, but the bank would not do it by letter only. When ded died Goddard’s name remained on the signature card. When decedent died, both ladies claimed the account.

· ISSUE: Does evid of lack of donative intent at the time of creation of a joint bank acct sever the JT? >>>YES<<<

· REASONING: the JT agreement speaks the truth. In order to go behind the terms of JT, the one claiming adversely thereto has the burden of establishing by C/C evid that a gift was not intended or that was not the intent of the testator.

· C/C evid is needed to show no intent.

· Evid of lack of donative intent must relate back to the time of creation of the JT.

· The decision of the donor made subsequent to the creation of the JT that he did not want the proceeds to pass to the survivor would not, in itself, be sufficient to sever the JT.

· It is proper to consider events occurring after the creation of the JT in determining whether the donor actually intended to transfer his interest in the account at his death to the surviving JT.

· to determine whether this was really a joint tenancy bank account the court looked at decedent’s intent, and found that it could not be shown by clear and convincing evidence that decedent wanted Goddard to have the money so she lost

· in fact, the court found that a joint account was never contemplated by decedent

· ded’s intent was demonstrated sufficiently enough (2 letters) that JT account was not intended by ded. Therefore it could be changed and the $$ goes to his estate.

· ded made Goddard a signatory for his own convenience, not to benefit her by survivorship of a JT or with the intent to effect a present gift.

· It does not appear that Goddard ever exercised any control over the joint account.

· if a joint tenancy was actually started, then decedent could not have dissolved it on his own

· so it is important to show that there was no intent to create a joint tenancy at the time the account was created

· most cases are similar to this one, the court looks to see who put the money in the account and what that person’s intent was (very fact specific)

TOTTEN TRUST (Savings account trust)

· A type of multiple party bank account that functions as a POD account.

· In re Totten >>> O made deposits in a savings account in the name of O as TEE for A. O retained a right to revoke the T by withdrawing the funds at any time. Since A is entitled only to the amount at O’s death, in practical effect A is merely a POD B of a “T” of a savings account.

· The court upheld this arrangement as not testamentary, declaring that a revocable T had been created at the time of deposit.

· At O’s death, any funds in the account belong to A.

· These type of “Trusts” have been held valid by a large majority of JDs.

· The B designation of a Totten T may be revoked by will and a new B named.

UPC Provisions for Multiple Party Bank Accounts

· UPC 6-201 --- 6-227
· UPC authorizes a JT acct with ROS

· The Totten T is abolished and treated as a POD account

· Extrinsic evid is admissible to show that a joint acct was opened solely for the convenience of the depositor.

· ********** Joint accts belong to the parties during their joint lifetimes IN PROPORTION TO the NET CONTRIBUTION of each of the sums on deposit during the lifetime of the depositor.

· If the B of a POD acct dies before the depositor, the B’s heirs/legatees do not take at depositor’s death.

· A requirement of survivorship is imposed on Bs of POD accts.

· A POD B of a bank acct cannot be changed by will. This changes the rule presently applicable to Totten Ts.

· UPC 2-702 >>> provides that an individual who does not survive the ded by 120 hours is deemed to have predeceased the ded. This rule is applied to wills and all will substitutes, including PODs. This requires people to survive. Used in joint calamity situations.

Section C:
Joint Tenancies with ROS

__________________________________________________________________

3 features:

(1) The creation of a joint tenancy in land gives the joint tenants equal interests upon creation.  In contrast, p.o.d. and t.o.d. designations can be changed by the owner during life, and, under the UPC, a joint bank account can be revoked by a depositor who furnishes all the funds.

(2) A joint tenant cannot devise his or her share by will.  If a joint tenant wants someone other than the co-tenant to take his share at death, he must sever the joint tenancy during life, converting it into a tenancy in common.

(3) A creditor of a joint tenant must seize the joint tenant’s interest during life.  At death, the joint tenant’s interest vanishes and there is nothing for the creditor to reach.

· JT are a common way to avoid probate

· Upon the death of one JT the surviving JT owns it in fee simple.

· A JT cannot devise his share by will

Blanchette v. Blanchette >>> 

· individual buying stock in AT&T for his wife and himself in joint tenancy to protect it

· husband and wife divorce and wife wants ½

· husband says he only did joint tenancy to avoid probate

· so husband has burden of proof (probably by clear and convincing) of showing he didn’t want the wife to have a present property interest

· This JT was a disguise for a POD designation, the ded was not shown to have created a present interest in the wife when he created the JT.

· It was clear that H was to have sole control during his life, only in his death was the W to receive.

· There was no intention to make a present gift of a joint interest

· In effect there was a present gift of a future interest subject to a reserved life estate in H and to his power to revoke his W’s interest.

· This transfer should not have been taken at face value. H has BOP to show that he did not intend to create a JT, but that he alone continued to own it during his lifetime.

· No intent to make a gift at the time it was set up.

· if you assume that if husband had died while married to wife or divorced her and did nothing to change the stock designation, then the wife would probably take, although the husband’s heirs could bring suit

· If PODs weren’t permissible in this state and you wanted to avoid it, could you just set up a joint tenancy with the right of survivorship and then say you had no intent to create it?  That’s what this court did, and it basically set up a POD acct.

· So what the difference between a POD and a JT if you can fake your way around it?

· Are there any other easy alternatives; e.g. power of attorney?  Most jxs, courts and banks don’t like powers’ of attorney because sometimes they are confusing, and also, the banks don’t know when decedent dies and can therefore be liable for transactions after decedent’s death

Section D:
Revocable Deeds of Land

__________________________________________________________________

· Deeds that reserve a life estate in the grantor with a right to revoke the conveyance during lifetime of grantor are deemed to be testamentary in character and should not be used.

· If you’re dealing with real property and you want something to happen to it upon your demise, but you want to continue to own it and control it during your life, then you have to set up a revocable trust, in writing

· This will keep you out of the problem of revocable deeds of land, you want to avoid this.

· Put it in a revocable T to save the headaches. These deeds (RTs) must be in writing (SofF) and maybe even recorded

Wright v. Huskey >>> Instrument declared VOID where grantor reserves a life estate with unlimited power to sell. Plaintiff granted land to her daughter and son-in-law with revocation provisions that allowed her to sell the property without the consent of the daughter or son-in-law. They later divorced and son-in-law remarried, and had a daughter. The granddaughter brought an action of lis pendens against the grandmother, so she brought suit to cleanse title.

· ISSUE: is an instrument where a grantor reserves a life estate in property with unlimited power to sell it testamentary in character and thus void as not complying with the statutory requirements necessary to constitute a valid will? >>>YES<<<

· REASONING: in order that it be held a deed it must convey an interest to take effect in the present, though the enjoyment rests in the future.

· The court said she could sell and destroy the grant

· So why did she set up this deed?  To get the property away from her husband

· She should have set up a revocable trust

· *** a deed that is revocable is void because it is testamentary in nature, and therefore no deed ***

· If there is a right to revoke in the deed, then no real interest is passed except on the death of the Grantor, therefore it is testamentary in nature, and void

· However, if a settlor did the same thing in a revocable trust, i.e. hold himself as trustee and settlor, Then it would be legally enforceable

· Therefore, don’t use revocable deeds of land

· Lesson is that RTs are the way to go in this situation.

· for a gift to be made, there must be intent and delivery

· intent can be gleaned from the facts

· if delivery can be done manually then it must be

· if it can’t be it must be done constructively (e.g. a key to a car) or symbolically (e.g. a toy sail boat to represent a real boat)

· for land, the deed must be given, however, the deed must, when given, be put out of the dominion of the grantor

· if you want to keep control over the land, do it through a revocable trust
Section E:
Revocable Trusts

______________________________________________________________________________

Introduction

· RT is one where the settlor retains the power to revoke, alter or amend the T and the right to T income during his lifetime. 

· All JDs recognize the validity of a T in which the settlor reserves the power to revoke during life.

· Also called living trusts

· Used by people who want to keep control over what would normally be probate property, but keep the property out of probate.
· In a RT the grantor can name himself trustee and beneficiary and still have some control as outright owner, but the property will avoid probate at his death.
· the key is:
(1) must name who the principal and income beneficiaries are in the trust document

(2) the grantor could name someone as successor trustee and simply resign when he no longer has mental capacity and the successor trustee takes over

· Dealing with revocable trusts in theory is a good idea. But you have to make sure your jx allows it and allows the utmost flexibility.
· RTs do not avoid taxes, however, just probate.
· Who reports the income to the IRS?  The grantor if he is trustee, and the assets are still taxed.
· No tax benefit to the RT, the only benefits are ease of administration and avoidance of probate.
· You can also create a revocable trust that becomes irrevocable at death so grantors have flexibility, but successive beneficiaries do not.
· A grantor cannot put in a spendthrift provision that benefits himself, however, he can put one in to benefit the successor beneficiaries, so don’t forget it when creating the revocable trust.
Retention of Control by the Settlor

· If the settlor retains numerous powers and lacks the true T intent, the T may be ruled illusory.

· However, as long as the T creates some interests in some category of Bs, courts will recognize a valid non-testamentary T even though the settlor retains extensive power.

Farkas v. Williams >>> creation of a valid IVT notwithstanding control retained by settlor/TEE. DED veterinarian bought 4 stock certificates and put them in revocable trusts for an employee of his, Williams. Ded signed a separate, but identical, declaration of trust each time, only the date was different. The documents gave him control and income during life with the stocks going to Williams when he died. Farkas dies, and Williams goes to take, but Farkas’ heirs dispute the trust. The heirs argued that since Farkas kept virtual control it wasn’t really a trust, but testamentary in nature, and didn’t meet the statute of wills, therefore it was invalid.

· ISSUE: does the fact that the interest of a B is contingent upon a certain state of facts existing at the time of the settlor’s death indicate that no present interest is acquired in the subject matter of a T, and hence render a T instrument testamentary in character? >>>NO<<<
· ISSUE: does the retention of power by a settlor to (1) sell or redeem stock, and keep the proceeds for his own use, (2) to change the B, and (3) to revoke the T; indicate that the settlor has retained the control over the subject matter of a T so as to render a T instrument testamentary in character? >>>NO<<<
· REASONING: 

· The court reasoned that there was a corpus because Farkas had to act as trustee (i.e. with fiduciary duty) in regards to Williams.
· What interest did Williams have while Farkas was alive?  contingent remainder possibly (still a present interest)
· This case shows that when creating a revocable trust, the settlor can give just a small property interest to the beneficiary to make the revocable trust valid, and not invalid as testamentary.
· You can have a revocable trust that is not in writing, but this leads to a proof problem.
In re estate and Trust of Pilafas >>> IVT revoked. Ded executed a will and trust, that originally left out some of his kids, he later revoked this will and trust with another will and trust that included the kids he had left out earlier. When the decedent (who was also trustee) died, neither the will or trust document could be found and one of the sons, who was originally cut out of the will, applied for intestate administration and to be administrator.

· ISSUE: did children present sufficient evid that ded revoked his earlier will? >>>YES<<<

· ISSUE: since the will and trust could not be found, is there a presumption of revocation? >>>YES to the will but NO to the T<<<

· HOLDING: yes to the will (common law presumption) but no to the trust, because the trust document required a writing to dissolve the trust.

· REASONING: ded’s T provided that revocation could be made by written instrument only. Therefore, ded could only revoke his T in the manner provided for in the T instrument

· NOTES:

· Why should trusts be handled differently than wills in these cases of implied revocation?  Because the trust has a corpus, which is a property interest, which will be effected if the trust is revoked.

· What is required to revoke the trust in these cases?  Have to follow the method outlined in the trust document.
· If there is no revocation clause in the trust itself, you follow Barnette, which basically says look at the facts
· It is clear that if there is a right to revoke, you have to follow the revocation clause very closely.
· *** Florida national Bank of Palm beach County v. Genova held that the settlor of a revocable trust has an absolute right to revoke if she is competent; undue influence is irrelevant ***

State Street bank & Trust Co. v. Reiser >>> Creditors may reach T assets over which the settlor had control at the time of his death. Ded had created an IVRTwhich he retained power to amend or revoke the T. The corpus of this trust was his interest in 5 separately held corporations. Immediately after the execution of the T, ded executed a wil under which he left his residuary estate to the T. Ded then took out a $75,000 loan based on his ownership of these corporations (although they were held in trust, he didn’t tell this to the bank). 4 months later ded died in an accident, and his estate couldn’t cover the loan. The bank sued for payment under the theory that since his will had a clause that called for payments of debts, the same clause should be carried over into the trust.

· ISSUE: where a settlor places property in T, may the settlor’s creditors reach those assets owned by the T over which the settlor had control of at the time of his death? >>>YES<<<
· REASONING: It was understood that his debts should be paid with his probate property (are your typical revocable trust assets going to be a part of your probate estate?  No, you put them in trust to keep them out of probate). However, the court said that since a creditor could have gotten payment from the trust during the trustor’s life, they should be allowed to do so at his death.
· The court, however, allowed the creditor’s to reach the assets of the trust.
· Would a spendthrift restraint have helped this guy?  No, a settlor can’t protect his own interests from his creditors using a spendthrift provision.
· The majority rule is that settlors during life could reach, and upon death creditors can reach all of the property that they could have.
· NOTES: 

· With creditor’s rights in revocable trusts, compare creditor’s rights in other non-probate assets.  Nonprobate assets are not all treated alike.  

· Life insurance proceeds or retirement benefits are usually exempt from the insured’s creditors if payable to a spouse or child.

· U.S. savings bonds with a payable on death beneficiary may be exempt.

· The creditors of a joint tenant holding a joint tenancy in land cannot reach the land after the joint tenant’s death for the deceased joint tenant’s interest has vanished.

· UPC §6-215 expressly permits the decedent’s creditors to reach POD bank accounts and joint bank accounts, if the probate estate is insufficient.

· In contrast, UPC §§6-101(b) and 6-309 do not expressly give creditors rights to reach assets subject to a POD designation (other than a bank account) or securities held in a TOD registration, but merely preserve whatever existing rights creditors have to reach these assets.

· What is the difference between a “POWER” and  “PROPERTY”? >>> during his life did ded have power or a property right over these RT assets? He had a power because he retained the right of disposition. A power is personal to the power holder. A property right can be seized by creditors.

Pour-over Wills

· A will that is written that identifies a trust that is usually in existence  at the time of testimentation which the assets of the estate pour over into upon decedent’s death.

· This is an acceptable way of estate planning.

· The trust should be in existence at the time the will is created.

· 2 theories useful in validating a pour-over of probate assets into an IVT when pour-over wills first developed more than ½ century ago:

(1) Incorporation by reference – a will can incorporate by reference a trust instrument at the time the will is executed, but it cannot incorporate trust amendments made after the will is executed.

· Therefore, if the trust is amended after the will is executed, the probate assets will either be disposed of in accordance with the terms of the trust instrument as it stood at the time of execution of the will and not as subsequently executed, or, if this would not be in accordance with testator’s intent, pass by intestacy.

· The legal effect of incorporation by reference is to make the incorporated document a part of the will. Hence, if the trust instrument is incorporated by reference, the probate assets turned over to the TEE are held in a testamentary trust established by will.

(2) Doctrine of independent significance – a will may dispose of property by referring to some act that has significance apart from disposing of probate assets ---- in this context, by reference to an IVT that disposes of assets transferred to the T during life. UPC 2-512 (pg 303 >> acts of indpt significance)

· This doctrine requires that the trust be in existence as a legal entity at the time of the testator’s death.

· Under this doctrine, the assets poured-over into the IVT, like the assets transferred to the T during life , are subject to the terms of the IVT, and are treated as an addition thereto.

· The will can pour over assets to the T as amended after the execution of the will.

· Note the difference between independent significance and incorporation by reference:

1. Independent significance requires that the IVT have assets transferred to it during life.

2. Incorporation by reference requires that the trust instrument be in existence at the time the will is executed.

· Because of the limitations and uncertainties of these doctrines, estate planners sought the enactment of legislation permitting a will to pour over probate assets in to IVT as amended on the date of the death.
· §2-511 of the Testamentary Additions to Trusts Act– as originally drafted, validates a pour-over of probate assets into an IVT only if the trust instrument is executed before or concurrently with the will.

Clymer v. Mayo >>> Effect of divorce on the validity of dispositions to a former spouse made by a  RIVT. Ded was married with no kids, she was psychology professor at B.U. As a consequence of a 300K$ gift from her parents, ded and her H executed new wills and indentures of T in 1973. By the Ts each spouse was made the other’s principal B. under the terms of ded’s will, H was to receive all of her personal property. The residue of her estate was to “pour over” into the IVT that she created the same day. (she created two trusts, an A and a B trust)


Ded’s T named herself and a John Hill as TEEs. Ded retained the right to amend or revoke the T at any time by written instrument delivered to the TEEs. In the even that H survived ded, the T estate was to be divided in 2 parts. Trust A was the marital deduction T funded with 50% of her gross estate. Trust B was the balance of ded’s estate if H did not survive her, in other words there was no current res. In Trust B after certain bequests were made, the remaining T assets were to be held for H’s benefit for life. Upon H’s death, the assets in trust B were to be held for the benefit of some nephews living at the time of her death. When the nephews reached age 30, the T was to terminate and its remaining assets were to be divided =ly between 2 universities.

The couple were divorced in 1978, which included a property settlement in which the husband waived his interest in the decedent’s property. 

Before her death ded did change her beneficiary under a life insurance policy. There were no other changes to her estate plan. 

There were 2 contestants; the parents and the 2 universities named as principal Bs under Trust B.

The parents of the decedent argued that the bequest to the trust was invalid because the trust was invalid for lack of res (because the future expectancy had been taken away by the property settlement), therefore they should get all of the assets that would have gone into the trust because they were her intestate heirs.

· ISSUE: did ded create a valid T despite the fact that it was not funded until her death? >>>YES<<<

· ISSUE: does a statute which revokes any disposition to a former spouse made by a will apply to revoke dispositions to the former spouse made by a RIVT which has no funding or practical significance until ded’s death? >>>YES<<<

· REASONING: The court denied the parent’s argument because Massachusetts statute said a trust was valid “regardless of the existence, size or character of the corpus”, here the corpus res is basically an expectancy.

· The trust based on the marital exception (trust A) was held to be invalid because after the divorce the trust and purpose of the trust were foiled.

· Therefore all of the assets poured into trust B. which was determined to be valid because the court was not concerned with the size of the T. The statute allowed an IVT with no assets. Court says that her obvious intent was that all go in to the Trust, and they saw no reason to go against her intent.

· So the question became, what is Mayo’s (ex-husband) interest in trust B?  it is revoked.

· What is the issue with the nieces and nephews?  they were his blood relatives, hers only by marriage. The court said it was her intent that they benefit and therefore the court enforced the provision for their benefit, so the statute that extinguished James’ interest, did not extinguish the interest of his nieces and nephews (under the UPC it would have).

· The same statute that terminated the H’s rights did not extend to his relatives (this JD only). Under the UPC their rights would be terminated by revocation. But maybe they could get at it with C/C evid of the ded’s intent.

· NOTES: Revocation by Divorce

· Recent statutes in some states provide that divorce revokes any provision in a RT for the spouse, who is deemed to have predeceased the settlor.

· UPC 2-804 >>> provides that divorce revokes dispositions in favor of the divorced spouse in a RIVT as well as in other revocable will substitutes such as life insurance, pension plans, POD contracts, and TOD securities.

· UPC 2-804 >>> not only revokes all provisions for the divorced spouse but also any provisions for a relative of the divorced spouse. This type of revocation may only be overcome by express terms of the instrument, not by extrinsic evid, as was allowed in Clymer v. Mayo.

Tax

· 2 different taxing schemes for trusts and estates under federal tax system:

1. Gift Tax
· one way that people can transfer assets from one generation to the next is through gifts

· if a husband and wife have three children, they can each give each child $10,000 with no federal gift tax due, this is an annual exclusion each year

· this is called the annual exclusion, and is only limited to any donee, not necessarily children

· any type of property can be used, not necessarily money

· if you exceed the $10,000 per year, you also have an additional, once-in-a-lifetime $625,000 that would be federal gift tax free

· just remember, the $625,000 is only once, but if you don’t use the full $625,000 at once you can build on it, e.g. $300,000 one year, $325,000 the next

· if you exceed both, only then does the gift tax become due, it is 37.5% for each dollar over, up to 55%

· the gift tax is paid by the donor

· all gifts are income tax free for donees

· the catch is, the donor’s can’t keep any strings attached to the gifts, no control

· some state jxs have gift taxes

2. Estate Tax
· is determined on the value of the property decedent was possessed of on the date of his death

· if the taxable figure is less than $625,000, then no federal estate tax

· if less than $625,000, then taxed from 37.5% to 55% for each dollar over

· you can use the $625,000 once-in-a-lifetime gift against his estate tax at death if he didn’t use it during his lifetime

· husbands and wives are treated, for estate tax purposes, basically as one person

· assume, husband and wife with 3 kids, $600,000 each in gift tax to give (already gave $25,000 apiece), and $1,000,000 each in stock in the bank, which makes up their respective estates

· any transfer from husband to wife or vice versa will not be taxed, gift or estate

· so, if the husband gave the wife his $1,000,000, he would get a million dollar deduction for a $0 gross tax

· if, when husband dies, he passes his kids over and gives the million to his wife, he has a million dollar deduction for estate tax purposes and therefore a $0 estate

· if husband dies and gives everything to his kids, his gross estate is $1,000,000 (at around 40%), his taxable estate is one million, but he gets to use his $600,00 unified credit, so he is left with a $400,00 taxable estate (at 40%) and the tax would be $160,00

· assume that husband dies and gives everything to his wife, he is left with a $0 taxable estate

· assume wife dies the next day, her taxable estate is $2,000,000, she still has the $600,000 unified credit, so she has a $140,000 taxable estate, in this scenario, the husband’s $600,000 unified credit is never used (this is bad)

· *** remember, we’re talking about the gross estate, which includes the probate and nonprobate assets

· so, what do you do to avoid the above situation?

· when husband dies, put the unified credit amount in trust with income to the wife for life, paid annually (testamentary trust in the amount of the unified credit)

· then, his gross estate, which is $1,000,000 gives $400,000 to the wife outright, and the $600,000 unified credit goes to trust

· husband still has a taxable estate of $0 and if she dies the next day, she would only have a gross estate of $1,400,000, and she gets her $600,000 unified credit so she only has a taxable estate of $800,000 instead of $1.4 million (and a tax savings of $250,000)

