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The Limits of Lawful Euthanasia

Dr. Ubaldus de Vries(
I.  Introduction

Discussions of euthanasia in the Netherlands and elsewhere often revolve around the question of whether a right to euthanasia should be recognized. Should a person have a right to require or permit another to assist him in the execution of his decision to die?  The majority of people in the Netherlands have a moderate opinion, opining that persons have a right to euthanasia, but only in specific circumstances, such as in illness accompanied by hopeless and unbearable suffering.
  Thus, in “rights-based” language, the right to assisted suicide is considered a qualified right.

In the Netherlands, the introduction of the euthanasia legislation in 2001 polarized the debate over whether a right to euthanasia should exist.  On one side of the debate are people who demand complete freedom for individuals to choose their own destiny, and furthermore who demand that all necessary assistance in carrying out the decision be available to such individuals.
  On the other side of the debate, an increasing minority fears that limits have been breached and that Dutch society has gone too far.

It is wrong to suggest though that legal and judicial inquiry in the Netherlands has employed a rights-based dialectic to legislate for lawful euthanasia. On the contrary, this inquiry has ignored such an approach as it has done on previous occasions.
 Dutch law does not have a strong rights-based judicial tradition such as exists in many other jurisdictions, for example in the Irish and American jurisdictions, which emphasize constitutional judicial review.
  Unlike the Irish and American legislatures, the Dutch legislature has not employed a rights-based dialectic because the Netherlands bans constitutional judicial review.
  Thus, individuals cannot assert their constitutionally guaranteed human rights if this would mean a review of parliamentary or primary legislation.

Another difference between the Netherlands and more rights-based jurisdictions, is that the Dutch courts have not adopted the unenumerated rights doctrine such as has developed in the United States, Ireland, and, to a lesser extent, England.
  Rather, in the Netherlands, the judicial inquiry has focused on euthanasia from a criminal law perspective in which these rights, such as the right to bodily integrity, the right to self-determination and autonomy, are implicitly embedded.  This inquiry places the person who carries out euthanasia or assists in a suicide at the center of the euthanasia debate, rather than the person who is seeking death. Dutch courts have created an exception to the crime of euthanasia and assisted suicide by carving out the “necessity defense” for doctors.
 Accordingly, the judicial inquiry thus far has primarily revolved around the doctor and the boundaries of the doctor-patient relationship.

Although the necessity defense evolved from case law, it has now been codified.
 A determining criterion for lawful euthanasia is the extent of suffering of the person seeking death.  Even though the nature and extent of suffering is the foundation of the exception and the legislation, the suffering criterion has not been further defined in the legislation and its interpretation remains at the discretion of the courts.  One important issue that arises when considering whether euthanasia is lawful is whether the suffering must stem from a clinical cause.  On Christmas Eve of 2002, the Dutch Supreme Court reversed a decision of a regional court that had extended the criterion of hopeless and unbearable suffering to include so-called “existential suffering.”
 Although the lower court decision was reversed, it indicated the willingness of some regional courts to allow for euthanasia on demand and implied that lawful euthanasia may no longer need to constitute a medical exception.

This article seeks to explain the Dutch perspective, which differs from the rights-based perspective that is employed in the United States. The United States legal system embraces a culture of rights and individualism.
 Thus, ethical issues, such as abortion
 and recently, the decriminalization of homosexual acts between consenting male adults,
 are addressed within the judicial forum, where one person claims the violation or vindication of a right, be it the right to self-determination, privacy, or otherwise.  It is in this context that euthanasia, arguably, is referred to as right that can be enforced against the state. The Dutch perspective is quite different. The Netherlands embraces a culture of pragmatism and consensus-building and prefers ethical issues to be addressed through the political process.
  Accordingly, euthanasia has been addressed within both the political and the judicial process. Prior to the 2001 legislation, euthanasia was a criminal offense and doctors who assisted their patients were prosecuted. The courts found opportunities within the criminal law to exonerate doctors without explicitly making a statement about the need for lawful euthanasia. This decision was left to the politicians.

The article first reviews the body of case law and the subsequent legislation that allows for euthanasia in certain circumstances.  The law has created a medical exception that has made hopeless and unbearable suffering the foundation of lawful euthanasia.  Because “suffering” is the root of the exception, an analysis of the judicial interpretation of “suffering” is merited.  The analysis will show that judicial interpretation has reached its limits, and by implication, the limits of lawful euthanasia have been reached. The limits of lawful euthanasia are then further explored with a particular emphasis on the role of the doctor and his duty to report cases of euthanasia. The many problems that exist are addressed before concluding that Dutch law is at a crossroad; the courts must either extend lawful euthanasia to include “non-medical” cases of euthanasia or maintain the status quo which limits euthanasia to cases involving illness with hopeless and unbearable suffering.  The article suggests in conclusion that as life itself develops, so too develops one’s perspective on death and dying and the treatment at life’s end. It is inevitable that to choose to die becomes as much part of an individual’s life as one’s choice to live.

II.  Euthanasia and the Necessity Defense

Discussions on euthanasia began in earnest in 1972 when a local court found a doctor who had euthanized her mother guilty of murder. The decision set the scene for a broad national debate about whether people who, for reasons of illness and suffering, are entitled to die in a humane fashion. As the Netherlands does not have a system of constitutional judicial review, cases arguing a right to euthanasia can not be brought before the court. The rights debate in the Netherlands is a political debate, taking place in all forums but the judicial forum. However, in the context of euthanasia, the courts saw an opportunity to express opinions on the matter when asked to consider the actions of doctors who had taken the life of a patient on the basis of what to the doctors appeared to be sound medical grounds. These decisions gave an authoritative impulse to the debate and set the scene for the eventual legislation permitting euthanasia under certain circumstances, the first of its kinds in the world.  These judicial decisions focused on whether doctors, having committed a crime by taking the life of patients, could be exonerated for their actions with an appeal to the necessity defense. This defense—the necessity defense—is analyzed.

A.  Euthanasia: Criminal Offense

Prior to the enactment of the Euthanasia Act of 2001, section 293 of the Dutch Criminal Code prohibited the taking of another’s life at his request.
  Section 294 prohibited forcing another to commit suicide, or assisting another upon request to commit suicide, or providing upon request the means to commit suicide.  The crime in section 293 was called euthanasia, and in section 294, assisted suicide. In the literature, however, both courses of action are referred to as euthanasia: a deliberate commission or omission to shorten another’s life at his or her request.
 The person so requested either provides the other the means to commit suicide or physically administers the means himself.  Although providing the means and actually administering the means are fundamentally different courses of actions, Dutch courts have not attempted to distinguish between them when called upon to determine the lawfulness of the action.

People compare euthanasia with murder because both involve the deliberate and premeditated taking of a man’s life.  However, the person’s request for death gives the act of euthanasia a totally different character. The criminal elements are different in cases of euthanasia than in cases of murder. In cases of euthanasia, the intent of the person carrying through with the action may be regarded as being directed toward life, or the sanctity of life, as compared to murder where the person carrying through with the action has malicious intent toward the individual he seeks to kill and, by implication, has a complete disregard for the sanctity of life.  In all cases of euthanasia, the patient is compos mentis (of sound mind and reason) and voluntarily seeks the assistance of a doctor to end his life.  The discussion here does not focus on passive euthanasia, withdrawal of treatment, or involuntary euthanasia. These courses of action pose additional moral and ethical dilemmas which ought to be addressed separately.

B.  What is the Necessity Defense?

As discussed, euthanasia is a crime in the Netherlands out of which the courts have carved a narrow exception in cases of illness accompanied by unbearable and hopeless suffering.  In these cases, a doctor may bring the necessity defense.  The defense of necessity may arise under Dutch law when a person is confronted with conflicting duties in reaching a particular goal.
  The classic example involves an optician who sold a man a pair of spectacles after closing time.
  The optician argued that he was confronted with a dilemma. On the one hand, he had a duty to obey the law, but on the other hand, he felt himself obliged as an optician to assist the man, as he would have been completely helpless without his spectacles.
  The court held that the optician made a justifiable choice to violate the law in order to attain some higher good. The court accepted that the optician had acted proportionally and that there were no less radical means, no viable alternatives, which he could have used to solve the dilemma.

It is important to note that the court emphasized the optician’s status as a professional man when considering his conflict of duties.
 The court held that the optician’s social and professional integrity, as well as his obligations to the patient, outweighed his legal responsibility to adhere to the closing time regulations.
  Therefore, the holding is evidence that the court attached some importance to the special position of the optician, whose duties to his patients reached over and beyond those duties that were common to all.
  This last observation is important for doctors with respect of euthanasia because in the debate about lawful euthanasia doctors are regarded as the appropriate professionals to whom euthanasia maybe entrusted.

Thus, there are two criteria to the necessity defense, as interpreted authoritatively by the Supreme Court in the Optician case.  First, a physician must be presented with a conflict of duties.  Second, in deciding whether to obey the law, a physician must consider whether the means he will use are proportionate to the goal and whether there are alternative means by which this goal may be achieved.  In addition, when considering the elements, the courts will take into account the status of the person who has entered into a conflict of duties.  How do these criteria apply in cases of euthanasia?

The courts first addressed euthanasia in 1973.
 At that time, the Leeuwarden court held that a doctor who had taken the life of her mother upon her request was guilty of the crime of euthanasia.  However, the court did not impose a sentence.
  Defense counsel appealed to the necessity defense, but the court rejected the argument.  Although the rejecting the necessity defense in that case, the court stated that there could be circumstances in which a necessity defense could be successful.  The Leeuwarden decision set the stage for the debate surrounding euthanasia that was to follow, in and outside the courtroom.

A decade later, the Supreme Court finally accepted the necessity defense.
  In Euthanasia I, a ninety-four-year-old woman had a chronic physical illness which caused her unbearable suffering.  As far as she was concerned, her suffering would only be relieved if she could die in a humane manner.
  Her family doctor fulfilled her request and gave her a lethal potion.
  He was charged and prosecuted under section 293 of the Dutch Criminal Code.
  In court, the doctor argued that his patient’s wish to die presented a conflict of duties.  On the one hand, he had a legal duty to preserve life, as implied under section 293; on the other hand, he had a professional duty to his patient to relieve her suffering. In the doctor’s opinion, to fulfill the latter would only result in his patient’s death, thereby breaching his legal duty and violating section 293.  Accordingly, the doctor relied on the defense of necessity to argue his innocence. However, had he entered into a conflict of duties and if so, had he acted proportionally?

1.  A Conflict of Duties

An analysis of the case law shows that only doctors are considered to be in a position where they can be confronted with a conflict of duties.
  One reason for this unique application of the conflict of duties doctrine lies in the specific nature of the doctor-patient relationship and the status of the doctor as a professional. The courts accept that there is a special relationship between the doctor and patient and, consequently, focus on how a doctor acted in a given situation to conclude whether he could have acted differently.  If he could have acted differently and thereby meet the patient’s needs without harming (i.e. killing) the patient, he did not enter into a conflict of duties.
Therefore, it remains worthwhile to consider how a doctor enters into a conflict of duties. When a patient initially consults a doctor, the doctor first considers whether he can be of assistance to the patient or whether the patient should be referred elsewhere, to a specialist, for example.  This is a clinical and professional consideration which is part of the on-going professional relationship between the doctor and patient.
 Thus, the conflict of duties criterion of the necessity defense is primarily about the extent of the doctor-patient relationship and requires a determination of what the doctor is able to do for the patient.

Next, the doctor considers whether he can assist the patient and by what means he will do so.  This consideration illustrates that a conflict of duties, a moral or ethical dilemma, is not legal in nature, but rather arises out of the pre-existing relationship between doctor and patient.  In other words, the doctor’s consideration of what is best for the patient does not stem from a statutory code or judge-made law.

Case law reveals the extent to which the doctor-patient relationship impacts a court’s analysis of the necessity defense.  In Euthanasia II,
 where the Supreme Court affirmed the decision in Euthanasia I, the lower court held that the necessity defense had to fail because the doctor had put himself into a position of culpa in causa, meaning that the doctor, through his own free will, placed himself in a position where he was confronted with a conflict of duties.
 Thus, in the context of euthanasia, in order to rebut the necessity defense presumably one need only argue that a doctor places himself voluntarily into a position that may present a conflict of duties.  In other words, by voluntarily placing oneself into a situation where a conflict of duty ultimately arises, the necessity defense cannot be argued.

However, it is respectfully suggested that this proposition is invalid since it ignores the unique position of a doctor.
 The Supreme Court recognized the special position of professionals in the Optician case.
  There, it had attached some importance to the special position of the optician and his professional duties, holding that those duties outweighed the generic legal responsibility to close the shop at a specific time applicable to all shopkeepers.  Similarly, the specific nature of the doctor-patient relationship obliges a doctor to take into account all that is in his sphere of knowledge and expertise to guide his decisions as the patient’s case develops.  Accordingly, a doctor does not always voluntarily put himself into a conflict of duties but rather a conflict of duties may arise as a patient’s case progresses.

For example, in Euthanasia II, the patient had, on previous occasions, expressed a desire for euthanasia as an option for relieving her pain. The doctor knew she had signed a living will. As her physical situation worsened and her suffering increased, euthanasia became a more realistic option. Thus, in situations like this, there comes a point in time when a doctor cannot forsake his patient and must confront that what the patient desires, however irrational or unreal those desires might seem. It is perhaps then that a doctor enters involuntarily and even unwillingly, but necessarily and unavoidingly, into the conflict of duties, which is the subject of debate.  The conflict is heightened by the physician’s knowledge that the patient confronts him voluntarily, persistently, and sincerely with the wish to die.

What happens when, unlike in the Euthanasia I and II cases where there was long-standing doctor-patient relationship, a patient specifically consults a doctor for the sole reason of euthanasia and there is no a pre-existing relationship?  Would this type of situation prevent a physician from arguing the necessity defense?  While this may be a logical conclusion, such a conclusion would not do justice to the professional integrity of a doctor.  At that point, the doctor is not concerned with the request for euthanasia but rather with the question of whether he can relieve the patient’s suffering; the request is a cry for help.  The physician must form a medical opinion of the patient’s condition and request.  On the basis of this opinion, he must decide and discuss with the patient whether euthanasia is a realistic option.  This next stage involves medical as well as ethical considerations. If the consideration leads to the unavoidable conclusion that euthanasia is the only realistic option, under the current legal context, the physician will have entered into a conflict of duties once the patient requests euthanasia.

Of course, under the current legal framework, the patient’s request for euthanasia must stem from a medically indicated condition.  Outside the boundaries of medical knowledge, a doctor may not entertain a person’s wish to die because in that scenario he is no longer acting as a doctor and thus, there is no doctor-patient relationship.  Thus, it is clear that the patient-physician relationship has boundaries defined by the medical nature of patient’s complaint and within those boundaries the doctor may be confronted with a conflict of duties.  Beyond those boundaries, it can no longer be said that a doctor enters into a conflict of duties because he is acting outside the scope of the doctor-patient relationship.

2.  Proportionality

The second criterion that must be met for a successful appeal to the necessity defense demands that the means used are proportionate to the aim and that one has considered the availability of less radical means.
  In the context of euthanasia, this means that the doctor must have considered the lethal potion to be proportionate to the aim of relieving the suffering of the patient in the absence of less radical means, such as alternative forms of palliative care.

Is a lethal potion a proportionate means to relieve suffering?  It is a strange question to ask, but to not ask the question would be to ignore the context in which a doctor attempts to relieve suffering: confrontation with a patient suffering intolerably without any hope on improvement of this condition.  This context was not yet recognized in 1973.

In that first euthanasia case,
 the court accepted evidence that there was consensus among doctors to fulfill patients’ wish to die through the administration of increasing doses of pain relieving medication.
  The doctors knew that the consequence of increasing the doses of pain medication would accelerate the death of these patients.
 The court held, therefore, that increasing the pain medication could constitute a less radical alternative form of treatment for terminally ill patients.
  However, the doctor on trial had not followed this course of action. Instead, the doctor deliberately administered a lethal dose of drugs, with the intention to cause the death of the patient in order to relieve her suffering.
  By following this course of action, the court held that the doctor had forfeited the necessity defense.
  The court held that the administration of a lethal dose of drugs was not proportionate to the stated aim: relieving the patient’s suffering.

The court’s position illustrated the omission-commission dichotomy with which many other courts appear to struggle.
  In omission cases, the doctor’s intention in administering increasing pain medication is to relieve the patient’s pain and not to kill him, even though death is the known consequence. This course of action is often accompanied with withdrawal of treatment, including nourishment; the omission, then, causes the patient’s death.
  Courts are willing to accept such a course of action.  However, the doctor in the Leeuwarden case went a step further and actually killed the patient by administering a lethal amount of medication: a commission.  For the court, this was a step too far.

Another decade passed before the courts in the Netherlands accepted that, from a criminal law perspective, there is no difference between a passive course of action and an affirmative course of action, at least when the result – death - is considered.  Thus, in Euthanasia I decided in 1984, the court accepted the doctor’s evidence that the patient’s suffering was hopeless and unbearable as a result of her worsened psychological and physical state.
 The patient’s desire to die had been sincere, persistent, and voluntary. No other realistic treatment options were available that could relieve the suffering without ending in her death. The doctor had consulted his assistant, who had seen the patient and who confirmed the doctor’s conclusions. For the court, this was also proof that the doctor had acted in accordance with current medical and ethical standards and his medical skill and knowledge.
  The Supreme Court, however, expressly rejected the decision of the court of appeal which had held that the necessity defense had to fail because palliative care remained an option.
  According to the Supreme Court, this ignored the skill, expertise and knowledge of the doctor, as a doctor, when he came to his decision that euthanasia was all that was left as a realistic option to relieve the suffering of his patient.

The decision of the Supreme Court was affirmed in Euthanasia II,
 and expanded upon in Chabot.
 It prompted a nation-wide debate about the legalization of euthanasia in cases of hopeless and unbearable suffering. It would eventually lead to the enactment a legislative framework.
III.  The Legislation

The current legislative framework came into force in 2001.  The Termination of Life on Request and Assisted Suicide (Review Procedures) Act of 2001 has codified the criteria that was developed by the Supreme Court in Euthanasia I, allowing an appeal on the necessity defense.
  It is outside the scope of this article to give a comprehensive review of the legislation. A cursory summary of the main points suffices.

The Act amends sections 293 and 294 of the Dutch Criminal Code. Subsection 2 of both Sections 293 and 294 states that euthanasia or assisted suicide is not unlawful if and when a doctor, who fulfilled a death request, has adhered to the due care criteria set out in the Act, and has notified the local coroner of his actions conform the Burial Act, 1992.
  To adhere to due care under Section 2 means:

· The doctor must have been convinced that the patient’s request was sincere and voluntary;

· The doctor must have been convinced that the patient’s suffering was both hopeless and unbearable;

· The doctor must have consulted with the patient about his situation and his prospects;

· The doctor and the patient together must have come to the conclusion that no alternative is realistically available;

· The patient must have been seen by at least one impartial doctor, who must have given his opinion, in writing, about the first four criteria; and

· The doctor must have carried out the euthanasia, or assisted with the suicide, with due care.

In addition to setting forth the criteria for due care, the Act introduces statutory ethics committees,
 whose task it is to assess the doctor’s conduct on the basis of the information he has provided to the local coroner. There are six regional committees which operate independently.
  Each committee consists of a lawyer, a doctor, and an ethicist. If a committee determines that a doctor has acted in accordance with the criteria, the matters ends there.
  On the other hand, if the committee believes that a doctor did not act with due care, it may notify the district attorney, who can take action at his discretion.
 However, a doctor’s duty to report has been a recurring problem.  Statistics show that perhaps as many as fifty percent of cases remain unreported. It is unclear what type of cases these are but this lack of reporting is an impediment to the efficient operation of the legislation.

A.  A Medical Exception to Euthanasia but Not a General Exception

This article suggests that the law allows for a medical exception because only doctors are allowed to entertain a request for euthanasia.  Another reason for the medical exception stems from the fact that considerations about the request—specifically whether the patient’s suffering has been hopeless and unbearable—are medical or clinical considerations and considerations upon which the courts must rely.
  Indeed, the courts do not consider whether the patient’s suffering was hopeless and unbearable but rather consider whether the doctor could have reasonably come to this conclusion.
  The nature and extent of a patient’s suffering informs the doctor about the proportionality of his actions and the availability of any reasonable alternatives. The courts have not gone so far as to allow for a general exception for euthanasia because of a fear that this would take the country down the path to the right to euthanasia on demand.  However, the courts reinforced the position that euthanasia should be allowable in cases of unbearable and hopeless suffering in 1973,
 1984,
, 1987,
 and in 1994.
  These cases were considered during the drafting of the legislation and became clear that because of the distinct set of circumstances of each case, each euthanasia case would have to be judged on its merits and that “one size, fits all” law would not suffice.  Accordingly, the legislation established the regional ethics committees.

So far, the legislation has overtly recognized what is really a matter of common medical knowledge. Conscientious doctors have always regarded the alleviation of suffering as one of their primary medical objectives. The usual paradigm in which this operates is referred to as the doctrine of “double effect.”  This doctrine represents the position that the administration of medication is intended to relieve suffering but recognizes, as an unwanted side-effect, the acceleration of death.  Instead of holding onto the doctrine of double effect, Dutch legislation and the judiciary has recognized that at some stages of acute suffering life should not be artificially continued.

The question at this stage of the article is to what extent doctors are qualified to determine the adequacy of a patient’s request.  Having medicalized lawful euthanasia, it appears that the intention of the legislature has been to restrict euthanasia to medically necessary instances.  The degree of patient suffering is the determining factor.  An examination of the case law is required to understand the judicial interpretation of hopeless and unbearable suffering, the criterion by which necessary euthanasia is judged, and to clarify the justification for lawful euthanasia.

B.  “Hopeless and Unbearable Suffering”

Prior to 1994, most, if not all euthanasia cases dealt with patients whose suffering stemmed from a physical cause and who were in the later stages of a terminal disease, described as their “dying phase.”
  Death was certain to follow; euthanasia anticipated death, as it were.  It also meant that the patients’ suffering was, on the whole, physical.  Because the wish to die was based on this physical suffering, doctors could more objectively determine the hopeless and unbearable nature of the suffering.
  These cases were referred to as “classic euthanasia cases.”

This changed in 1994.  In the Chabot case,
 Dr. Chabot, a psychiatrist, diagnosed a patient with depression without psychotic symptoms.
  After meeting with the patient many times, Dr. Chabot concluded that in his clinical judgment the only way to relieve her suffering was a course of treatment that would result in her death, a desire that she had had for a long time.  Colleagues supported him in this view.  Dr. Chabot assisted her in her suicide by providing her with a lethal potion, which she drank herself.

Dr. Chabot was prosecuted, but was acquitted by both the trial and appellate courts.
  On appeal to the Supreme Court, the prosecution submitted three arguments in favor of a conviction.  First, the prosecution maintained that in the absence of a physical, terminal illness, euthanasia could never be lawful.
  Second, considering the nature of the suffering, the prosecution submitted that the patient was too psychologically disturbed to have formulated a voluntary wish to die.
  Third, the prosecution asserted that the doctor failed to consult other professionals contrary to what due care demands.
  The Supreme Court rejected the first two arguments, but accepted the third.
  Dr. Chabot was found guilty, however no sentence was imposed.

1.  The Causes of Suffering

The importance of the Chabot case is the Court’s rejection of the first two arguments. The Court refused to distinguish between psychological and physical suffering, as proposed by the prosecution.
 The prosecution argued that unless the suffering is physical, the Court must opt for the preservation of life.
 The Court concluded this parameter was too restrictive because it ignored the manner in which a patient experienced suffering.
  Furthermore, the necessity defense involved an ex post facto analysis to determine the lawfulness of a doctor’s clinical and professional judgment of the patient’s suffering, but not the cause or causes of the suffering.
  Indeed, the Court held that the cause of the suffering does not bear any real relation to how the suffering is experienced.  The Court also held that a patient does not need to be in a “dying phase” because the underlying clinical cause does not need to amount to some terminal illness.

Since the Court refused to distinguish a physical condition from a psychological condition, the Court, in effect, ignored the traditional Cartesian distinction between body and mind (res extensa - res cogitans) and, by implication, the distinction between physical and psychological suffering. The Advocate General,
 A.G. Meijers, in his opinion, pointed out that human experience and philosophical insight regard such a distinction as artificial.  This artificial distinction does not assist in answering the question of how suffering and its hopelessness is experienced by the patient himself—a subjective answer—or how suffering and hopelessness can be determined objectively by doctors with reference to current medico-ethical considerations.
  The distinction, thus, disregards the fact that physical suffering can also have a psychological effect, which can influence the rationality of a decision.  Similarly, psychological suffering does not necessarily undermine a person’s rational powers.

The Court’s departure from the Cartesian paradigm has enormous implications for the lawfulness of euthanasia under the necessity defense. The analysis becomes less clinical, less objective, and less hypothetical because more weight is given to the patient’s subjective experiences of suffering.  However, as long as there is an illness that causes the suffering, the Court’s analysis remains objective enough to involve a clinical judgment.  This makes the suffering medical and an appeal to the necessity defense justly survives.

2.  The Nature of the Request

Can it be true that patients whose suffering is on the whole psychological cannot make decisions to end their life voluntarily?  In other words, is such a patient compos mentis to make such decision?  In Chabot, the prosecution argued that the mental state of the patient cast doubt on her autonomy and freedom to make decisions, including her wish to die.  The nature of the suffering, thus, was crucial in determining the nature of the wish to die. If the suffering was determined to be psychological, too much doubt would remain as to the voluntary nature of the death wish and the doctor should not have acceded to it.  In effect, the prosecution argued that any suffering which is psychological in nature would undermine the free will of the patient and would make her decision involuntary.

It could be argued that what was meant by the prosecution was that a desire to die can be a symptom of the illness, such as in common depression.  As a symptom, the desire to die can be treated and thus, euthanasia in that circumstance would be unlawful.  The desire to die stems from the patient’s suffering but not from the illness, which is its cause of the suffering.  If this is the case, one must agree with the prosecution that the suffering could cast doubt on the patient’s mental state and on the ability to make decisions.  However, in that circumstance, the patient’s decision is not ipso facto invalid.  The connection between free will and its suppression by a suffering mental state demands a clinical determination.  A mentally ill patient, such as the patient in Chabot, desires to die because of the mental pain suffered.  In comparison, a terminal patient’s desire to die is derived from suffering as well as knowledge that death is imminent.  In that circumstance, the suffering is both physical and psychological; both the illness and the suffering bear upon the patient’s decision and the doctor’s diagnosis.  Accordingly, it would be illogical to say that the free will in the latter is preserved and not in the former.  Neither patient is able to come to a decision in “complete freedom,” which the prosecution maintained should be the criterion for determining whether the necessity defense should prevail.

Indeed, the Supreme Court held that there is no such thing as complete freedom.
  Psychiatric patients, as much as somatic patients, are able to arrive at autonomous decisions.  The prosecution failed to understand the meaning of freedom, which is connected to a person’s mental state.  Of course, there is a point where the mental state prevents a person from acting autonomously, but this remains a clinical determination.  The Court nonetheless agreed with the prosecution that the determination of whether a decision is made autonomously must be a careful one.
  As a result, the Court held that Dr. Chabot failed to meet the criteria of the necessity defense because he had not consulted other doctors who had seen the patient themselves.

3.  Suffering as the Foundation of the Defense

The Supreme Court in Chabot gave express recognition to the belief that in order to assess suffering, it must be abstracted from its cause.
  On one hand, the case suggests that the decision of any patient who is sufficiently compos mentis to formulate a wish to die should be respected.  On the other hand, the case suggests that the patient displayed sufficient capacity to consent to the sort of palliative treatment that actually ended her life.  As to the latter view, the Court made a realistic and humane judgment when it recognized a cautious professional approach to an extreme situation. In doing so, the Court demanded that the patient be carefully and properly informed of all the available options as well as allowed to come to a decision to take the only available palliative option.

C.  Suffering in the Absence of a Clinical Cause

It was thought that the 2001 legislation would put an end to the debates surrounding the practice of euthanasia or at least would provide a degree of certainty as to the lawfulness of euthanasia and assisted suicide.  However, at the same time the legislation was passed in parliament, the Brongersma case appeared before a regional court.  A discussion about the boundaries of lawful euthanasia and, by implication, the boundaries of the doctor-patient relationship, was again highlighted in this case.

In Brongersma, a doctor assisted in the suicide of an elderly man, who had not had any illness but whose suffering the doctor believed to be hopeless and unbearable.
  Mr. Brongersma, a former lawyer and Senator who had been a supporter of death on request, had been consulting the doctor since 1986.
  He signed a living will in 1984, which he renewed in 1994 and 1998.  In 1998, Mr. Brongersma had had some physical complaints and told his doctor that he suffered under his physical deterioration and the senselessness of his existence.
  In fact, Mr. Brongersma had attempted suicide in 1996.
  Mr. Brongersma and his doctor discussed his desire to die and the possibility of assisted suicide in more detail during eight subsequent interviews.
  In addition, a psychiatrist evaluated the Mr. Brongersma and concluded that he did not suffer from any psychiatric illness which could have explained the desire to die. Another doctor confirmed that the Mr. Brongersma’s desire to die was sincere and voluntary.  In April 1998, Mr. Brongersma committed suicide assisted by his doctor.

1.  Existential Suffering

An issue of first impression, the Brongersma case posed the question of whether euthanasia or assisted suicide is lawful in the absence of a clinical illness that causes the patient to suffer hopelessly and unbearably.  The case concerned “existential suffering,” which was defined by one of the experts at the trial as the unbearable suffering of life in the absence of any clinical cause and without hope of any improvement.
  One may refer to it as “non-medical euthanasia.”  If the Court recognized non-medical euthanasia, it would effectively mean that the Supreme Court would recognize the practice of euthanasia outside the realm of the doctor-patient relationship.  Considering its own case law, as well as the parliamentary history of the Euthanasia Act of 2001, the Court refused to deem this lawful.  To clearly understand the Supreme Court judgment it is important to analyze the judgments of the trial court and the court of appeal.

The trial court held that a clinical cause was not a necessary condition, deviating from what was established case law of the Supreme Court.
  The trial court held that since the patient’s suffering appeared to have no direct physical cause and that the patient had not been in a “dying phase,” a more careful determination of the suffering was warranted, along the lines of that required by the Supreme Court in Chabot.
  The trial court then departed from the customary analysis (which entailed a determination of an objective and clinical consideration of the hopelessness and unbearableness of the patient’s suffering) and considered instead how the patient himself had experienced his suffering.
  The trial court stated that unbearable suffering—contrary to its hopelessness—is subjective because it consists of both situational and personal elements.
  This being so, the trial court stated it had limited opportunity to test whether the doctor could have reasonably come to the conclusion that the suffering had been unbearable.

Accordingly, the trial court asked expert witnesses to put the nature of this kind of suffering in a wider theoretical context.  One expert held the view that the absence of a serious illness does not imply that a person necessarily experiences a healthy or happy life.
  She explained that a person could consider his quality of life to be bad as a result of, for example, the physical and psychological deterioration that can come with old age.
  This deterioration is ongoing and cannot always be treated, for example with geronto-psychiatric care.  Another expert agreed and stated that the suffering, such as experienced by Mr. Brongersma, could be characterized as the absence of any perspective on improving one’s position and may indeed be unbearable to bear.
  According to the expert, evaluating whether or not such suffering is “authentic” or “real” depends on the character of the patient, his personality, and integrity.
  As far as the experts could interpret the facts, they believed that Mr. Brongersma’s suffering had been authentic.
It is interesting to note the choice of language used by the experts.  In previous cases “suffering” was referred to as “clinical suffering,” which could be objectively determined since it derived from a clinical cause.  In the absence of such a clinical cause, the suffering becomes more difficult to determine objectively; in fact, the suffering is utterly subjective.  In cases of suffering that do not stem from a clinical cause, the expert must ask whether the suffering is “real,” i.e. whether the patient is serious about his state of life and his request to die or whether his “suffering” is really a cry for attention or help.  According to this view, it may be argued that in cases of existential suffering the desire to die is encapsulated, disguised, or represented by the suffering.  It perhaps exposes a belief on the part of the expert that euthanasia on demand cannot be honored but a request on the basis of suffering of any type, whether existential or clinical, can.  However, with all due respect to such experts, this appears to be wishful dialectic.

The experts’ conclusion at the trial was that a person can suffer without illness.  While this was not a new concept, the trial court concluded that the doctor could justifiably rely on the necessity defense in such a circumstance.  The court accepted existential suffering as a ground for lawful euthanasia by doctors and accordingly, concluded that the underlying clinical cause was really irrelevant.  However, is this what was originally intended by the Supreme Court when it constructed the necessity defense in Euthanasia I?  Doesn’t a review of the case law, as well as the legislation, require the conclusion that what is meant by “suffering” is suffering as a result of some physical or psychological illness (clinical suffering)?  Any other interpretation would place lawful euthanasia outside the realm of medicine and the doctor-patient relationship since (i) the suffering need not to be based on a clinical cause and (ii) the determination of suffering would no longer require a clinical determination.  Or is this too traditional an approach toward suffering and toward the function of a doctor, particularly a family doctor?

2.  Outside the Medical Realm

Unlike the Brognersma trial court, the court of appeal held on to the traditional approach.
  The court thought it was unclear whether the doctor found himself in a conflict of duties when suffering was other than medical or clinical.
 The court was hesitant to comment on the role and function of doctors confronted with a request to die on the basis of existential suffering.  Does existential suffering belong to the domain of traditional medicine?  If not, a doctor could not enter into a conflict of duties when presented with a request to end one’s life on the basis of existential suffering.  To answer this fundamental question, the court ordered, in a preliminary judgment, the appointment of two expert witnesses whose task it was to answer three questions for the court: (1) whether a doctor could legitimately honor a request for euthanasia in the absence of any physical or psychological illness; (2) whether it is part of a doctor’s function to assist people, whose suffering is primarily characterized by psychological factors, such as the daily experience of an empty and lonely existence and the fear that it may continue for many years; and (3) whether there is a consensus among doctors about the answer to these two questions.

Many of the considerations of the court of appeal were adopted by the Supreme Court.
  In particular, the Supreme Court adopted as its own, the opinions of the two experts. 
  The experts concluded that the answers to the first two questions were one of opinion about which there was not yet a consensus among doctors.
  Indeed, no information could be derived from statistics or opinion polls. Discussion of this type of case had only recently begun.  Both experts believed that a doctor should not assume that he is permitted to honor a request to die based on existential suffering or that it was part of a doctor’s duty to assist such persons in their quest for death.
  One of the experts, Professor Legemaate stated that doctors could only legitimately honor such a request when the suffering derived from a physical or psychological cause.  Thus, as far as he was concerned lawful euthanasia should be restricted to cases that are medically or clinically indicated.  The other expert, Professor Spreeuwenberg agreed, stating that cases such as the Brongersma case, did not belong within the professional remit of doctors.  Hence, there could never be an obligation on the part of doctors to assist people with a death wish based on existential suffering.  Professor Spreeuwenberg stated that it is a doctor’s duty to consider whether the symptoms of a patient’s suffering are caused by an illness in order to determine whether the case falls within the realm of medicine.
  If so, euthanasia may be justified.

The Supreme Court, in confirming the appellate court’s decision, drew a demarcation line with regard to the professional duties of a doctor.  The Court held that questions about life and existential suffering fall outside a doctor’s professional competence.
  Indeed, the experts attested that not much was known about such questions.  According to the Court that meant that a desire to die, inspired by such suffering, is not a request that a doctor can entertain under the current legal framework; if he entertains such requests, he is not acting as a doctor and thus cannot be protected by the necessity defense.
  The Court held that life problems are not medical problems; the doctor is not a specialist on questions concerning existence such as for example, hopeless despair, loneliness, or existential suffering caused by the inability to adapt to a new situation.

D.  Justification

The decisions in Chabot and Brongersma have, for the first time in a legal context, raised the question of whether death is “natural.”  Is death a consummation of life that arrives in its own good time?  In considering this, the courts  recognized that death has political, social, and economic repercussions.  Society may wish to consider that death is an inevitable goal to be attained, with the maximum of dignity, care, and painlessness when all alternative methods of coping with life and its attendant inflictions have been exhausted.  If so, then society must adjust its political, economic, and religious prejudices to provide this particular form of intervention.  Dutch society has gone a long way to adapt its prejudices.  Lawful euthanasia is firmly rooted within medicine and, by implication, the doctor-patient relationship.  This means that euthanasia must remain based on medical considerations about causes and suffering.  Euthanasia is an exception to a general rule—an option to an extreme situation—rather than the general rule itself.  A justification for this exception is found in the medical context itself, with reference to the role of the doctor, serving the interests of the patient, and the nature of the doctor-patient relationship, in which a confidential discussion about life and death usually takes place.

IV.  Autonomy and the Doctor-Patient Relationship

The principle of autonomy and the attendant right to self-determination each refer to a person having the freedom to determine what he or she can do with life. Both principles permit people to follow a particular conception of the good life.  But by no means can it be said that people enjoy total autonomy.  Restrictions are necessarily in place since autonomous acts may harm others, cause them offense, or are so morally reprehensible as to be prohibited by law.  Furthermore, individual actions often require dependence on others.  This dependency takes many forms.  Does autonomy go as far as to include the freedom of one person to ask another to kill him?  Here, autonomy does not refer to the freedom to end one’s own life.  Suicide is the act that gives expression to this freedom and is not legally prohibited in most countries, including the Netherlands.
  Rather, autonomy appears to refer to whether one person can ask another to lawfully assist him to die.  But, can autonomy be extended to others?  It is argued that criminalizing the person who carries out euthanasia or assists in a suicide obstructs the autonomy of the person seeking death.
  This argument lends itself to the proposition that ‘the state must not do anything that obstructs the exercise of what is regarded as a fundamental freedom.’

In the context of euthanasia, the dependency takes shape within the doctor-patient relationship.  The consensus in the Netherlands, beginning in the 1980s and continuing through today, sees the doctor as the only suitable person to whom euthanasia and decisions about life and death can be trusted.
  The doctor is assumed to be the instrument by which death is achieved.  However, this assumption fails to do justice to the role of the doctor in the doctor-patient relationship.  It fails to address the context with which autonomy has been embedded within medicine.  The language of autonomy is necessarily different in the medical context, as society is uncomfortable in imposing upon doctors a duty to kill.  Autonomy, here, refers to the right to decide what is to be done to one’s body, i.e. the right to bodily integrity, and demands that doctors serve the patient’s best interests.  The context must seek to reconcile the dialectic of the patient (the right to die based on the principle of autonomy) with the dialectic of the doctor (the freedom to serve his patient’s best interests).  These different notions of autonomy must be reconciled.

Thus, within the doctor-patient relationship, the patient’s autonomy is the patient defining his own needs and determining the nature of the satisfaction of those needs (a patronage system or patient-centered model).
  Others consider the relationship to represent a so-called collegiate system or doctor-centered model.  In this system, the doctor determines the needs of the patient and the manner in which they are satisfied.
  The notions of consent and informed consent illustrate that the doctor-patient relationship is actually a mix of the two extremes.  The patient is recognized as a party to the relationship and is not regarded as a mere object of the relationship.  The moral notion of autonomy is expressed in the legal notion of consent as the former implies that patients decide if they want a certain form of medical treatment administered to them.  Thus, no person can be treated if that person does not consent to such treatment.  The patient can only consent if he is also properly informed about the alternative treatment options and their effects.

The law of informed consent has allowed people to refuse treatment or have treatment withdrawn with the possible, or intended, consequence that death will follow.
  Indeed, autonomy in medicine gives shape and recognition to an individual right to bodily integrity; autonomy is a shield against unlawful invasion of the body, not a sword by which people can demand the invasion of the body.

How does this conception of autonomy apply to euthanasia?  As mentioned above, there is consensus that doctors are best equipped to deal with issues of life and death.
  This may inform interpretations of the notion of autonomy. Within the doctor-patient relationship, autonomy cannot be regarded as a patient having the right to have a doctor assist him in the materialization of his wish to die. Rather, autonomy means the freedom to consult with a doctor about the options of treatment at life’s end and the ability to understand and consent to an option that may deliberately and intentionally end life.  From this, it follows that autonomy cannot be the basis on which to justify an overt right to euthanasia on demand.

The language in which autonomy has been dressed up may have given rise to the expectation that one may demand euthanasia.  However, those who adopt the language of autonomy have failed to recognize that doctors who are confronted with a patient who has a sincere wish to die are not in a position to cater solely to the patient’s desires.  Medical ethics require that, regardless of what the law demands, doctors make a clinical and professional judgment about the validity of the request to die and the possibility of euthanasia or assisted suicide.  This limits the role and function of the doctor.  The Supreme Court in Brongersma took issue with the doctor-patient relationship when regarding patients whose suffering was primarily existential. The Court accepted that a doctor, particularly a family doctor or general practitioner, must seriously consider any type of suffering, including existential suffering.  In these cases, his role is nonetheless restricted to providing care and directing patients to those who are able to help them dealing with their existential suffering.  It would be wrong to suggest that the doctor is capable of judging suffering of this kind or is able to discuss the availability of alternative options for treatment of existential suffering because, as the experts attested, there is no scientifically justified medical insight.

V.  Conclusion

This article reviewed the current Dutch law on euthanasia and physician-assisted suicide, explaining and arguing that the limits of lawful euthanasia are drawn by courts’ interpretation of the necessity defense under Dutch criminal law.  The defense requires the doctor to interpret the nature of a patient’s suffering and the means that can be used to relieve this suffering.  Thus, a doctor is said to be in a conflict of duties when he is confronted with a patient who, because of his suffering, expresses a wish to die.  If the suffering is both hopeless and unbearable, euthanasia or assisted suicide is an appropriate response in the absence of any alternative to relieve suffering.  Whether the suffering is both hopeless and unbearable demands a clinical or medical determination.  This means that the suffering must have been caused by an underlying physical or psychological illness.

The courts have not accepted that suffering can be, independent from a clinical cause, a justification for euthanasia or assisted suicide in all cases.  Thus, there is no room to interpret the necessity defense as allowing for euthanasia in cases of existential suffering.  This kind of suffering is not regarded as “medical” and treating it does not belong to the duties of a doctor.  By not accepting euthanasia for existential suffering, courts have shown that they are not willing to allow people other than physicians to argue the necessity defense.  The defense creates a medical exception only.  This also follows from the legislation, which emphasize the duties of a doctor, expressed in the due care criteria to which he should adhere.

The current legal position, allowing euthanasia only in those cases of hopeless and unbearable suffering, does not recognize an overt legal right to euthanasia in the Netherlands. All that is recognized is that in certain extreme situations, life need not be unnecessarily prolonged against the wishes of the patient. Euthanasia, thus, is an exception to the rule that prohibits the taking of life whatever the cause or reason. Justifications for the current position are found in the meaning of individual autonomy and the right to self-determination, the nature of the doctor-patient relationship, and the role of the doctor. Within the doctor-patient relationship, autonomy is understood as the right to consent to treatment such as proposed by a doctor. It does not mean the right to ask from the doctor whatever a patient desires. The doctor must act, and does act, on the basis of what he believes is in the best interest of the patient. His medical skill and knowledge, as well as medical ethics, informs him and helps him to determine what is in the best interests of the patient. The patient can agree or disagree. However, sometimes the best interest of the patient might be a course of action that actually results in the death of the patient. The doctor, not so much on the basis of the wishes of the patient, but rather on the basis of clinical and medico-ethical considerations in which the patient is obviously involved, decides upon this course of action. This also means that there are limits of what a doctor can do. Anything that falls outside the medical realm, such as, for example, cases of existential suffering, cannot provide sufficient grounds to come to a determination that leads to euthanasia or assisted suicide.

This analysis of Dutch position on medical euthanasia illustrates that the matter is not settled in the Netherlands.  There are many problems with the current position.  It is outside the scope of this article to discuss all of the issues that stem from the current position and this article merely sought to provide a descriptive analysis of the law. The main problem that the law faces is the unwillingness of doctors to report cases of euthanasia which they are obligated to do under the Termination of Life on Request and Assisted Suicide (Review Procedures) Act of 2001.
In light of this, Dutch law is at a crossroad.  The criminal law perspective can only cater to the so-called “classic” or “medical” cases of euthanasia.  The question is what Dutch society wants with respect to non-medical cases of euthanasia, such as the Brongersma case. Is Dutch society heading toward euthanasia on demand?
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