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THREE AREAS FOR GRANT DEVELOPMENT/PROPOSALS -

PROTOTYPE PROGRAM for special processing of domestic violence “Scandal Custody Cases.”
Pennsylvania could develop a prototype program, something innovative and new for mimicking in other States which would involve Legislative changes, oversight and program initiatives for special processing of domestic violence “Scandal Custody Cases.”
Ideas should be developed with the Women’s Law Project; National Council of Juvenile and Family Court Judges (NCJFCJ) and Legal Momentum.  Association of Family Conciliation Courts should NOT be a party to custody law.  AFCC is a trade group and as such represent the profit-motivated interests of their members who profit from non-resolution of custody litigation.  AFCC has a long history of minimizing abuse and promulgating junk science theories which protect abusers.

Special attention should be paid to Custody Evaluators, especially given PACE problems and licensure charges against member Dr. Timothy Ring.

Develop an evaluation template such as Exhibit G using tests such as EXHIBIT O to identify Subtle and Overt Psychological Abuse.
RESEARCH 
Where a custody evaluator has been appointed - research the accuracy of custody evaluations in Pennsylvania.  
· Are the reports true to the facts, based on evidence?

· Are they being inappropriately relied on.  
· Are they being submitted without cross-examination or application of Rules of Evidence. 

· Why evaluators are being appointed?

· Do Litigants receive a copy? 
· Do the evaluations follow the custody code (23 PCS 5303) requiring abuse and willingness to allow contact with non-primary parent?  

· How do evaluators assess for abuse?

· Are the Courts helping victims of abuse?  Are Courts supportive or are they impoverishing, punishing, applying unequal treatment, violating due process, etc.

· How much support does a victim need to survive a custody case especially when the abuser has disproportionate control of assets? 

· Why do victims return or find a new abusive relationship?  How can it be reversed (recovery, autonomy, self-determination and building of self-esteem)?

· Identify courts that have AFCC memberships and see if they have father’s rights and/or custody evaluator problems.  Do these Courts rely on evaluators who minimize abuse?

COURT WATCH Programs

Court Watch – advocacy for better Courts and Accountability.  Document problems and encourage fair trials.  Court Watch programs represent a tested answer to the problem of non-accountability.

PRIORITIES FOR PENNSYLVANIA CONSOLIDATED STATUTE,

FAMILY LAW, CHAPTER 23, LEGISLATIVE REFORM

Support

1. No one should be imprisoned for owing support.  This is a drain on resources and does NOT achieve a goal of recovery and self-sufficiency.

2. Support should not be tied to custody.  It should be tied to earning capacity, job training, needs of children, reasonable costs for housing, food, etc.  Parents could report what money is spent for – as a nicety, to prove children are cared for, plus to prove good intent, percentages for child care and how other personal expenses will be paid. 

· Support should be rated as if there is 50% custody.  Then sole custody will not be given in order to get support or not pay support.  Encouragement should be for fathers and mothers to get quality employment.  An added benefit is a good parental example.

· The Goal of the Court should be to empower litigants to become economically self-sufficient.

· Litigants should receive an occupation assessment, referral to training programs, battering or abuse recovery programs.
Custody Evaluators
1. The Pennsylvania Court should have a Standard for evaluations which includes assessment of abuse - See Exhibit G – casi template for child custody evaluations and EXHIBIT O Subtle and Overt Psychological Abuse and Exhibit B - Vol. 19, 2005 Forensic Evaluations 277, Protecting Children From Incompetent Forensic Evaluations and Expert Testimony.
· Litigants have right to a copy of custody evaluations and to a process of correction of misinformation BEFORE submission to the Court.  Evaluators should NOT be given credibility over litigants.  .
· Extensive research into Pennsylvania’s use of custody evaluators needs to occur including, but not limited to, adherence to the Custody Code, training and hands-on experience in abuse, frequency of court appointment, court reliance on evaluator to make custody determinations, application of Frye hearings, and Rules of Evidence, use of collateral witnesses, affiliations in pro-abuse groups such as PACE.  See Exhibit B, Protecting Children From Incompetent Forensic Evaluations and Expert Testimony.
· A review board MUST be created for independent oversight of custody evaluations, and due process violations.  There needs to be immediate addressing of unethical evaluators and Stays of Orders made SOLELY based on unethical reports.   
· Children and youth should have to investigate any charges of abuse or any proposed supervised visits or restriction of parental contact.
Judicial Oversight
1. The Judicial Conduct Board MUST be independent and accountable.  A constitutional amendment or re-write MUST make judicial accountability a responsibility of the State Department and NOT the Supreme Court.  The Conduct Board needs to investigate, read transcripts and NOT telephone Judges for explanations.
2. Judges, Courts and Court administrators should NOT be members of trade associations which include Lawyers and Psychologists.
3. There should be immediate stays of orders restricting parental contact if the Judge cannot point to the place in the record for his order 1925(a).
CHILDREN’S STORIES

Courageous Kids Network, a growing group of young people, whose childhood was shattered by biased and inhumane court rulings, which forced us to live with our abusive parent, while restricting or sometimes completely eliminating contact with our loving and protective parent; whose mothers tried to protect us from abuse, did not see our mothers for years, or were only allowed to see our mothers under oppressive supervised visitation orders. We were not allowed to hug our mothers, or talk about how we felt. Some of us were separated from siblings, grandparents and extended family. We lost our home, pets, toys, friends,… our childhood. We lived in fear, depression, hopelessness and helplessness for years. Some of us ran away from our abusers. Some could not handle the trauma and committed suicide. We who survived, got older and stronger. Now we are telling the world how much we were hurt, first by our abusers and then by the court that refused to protect us. http://www.courageouskids.net/stories.htm  This site runs out of California and has children’s stories.  It is run in conjunction with California Protective Parents Association.

Elizabeth and Kathleen, daughters of Doreen Ludwig, have lived under these conditions for over two years.  Pennsylvania REFUSES to help these abused children!!  The National problem and solutions are listed at http://childabusecondonedbyfamilycourt.pbwiki.com.  The sidebar contains my Inter-American Commission on Human Rights Petition, outlining judicial due process violations, and five pages of legal remedies attempted.  

Video stories are available at http://batteredmomslosecustody.wordpress.com/about/ and http://www.centerforjudicialexcellence.org/cjefldocumentaryvnr.htm
 PENNSYLVANIA FAMILY LAW PROBLEMS/SOLUTIONS

The following are additional notes made by Doreen Ludwig, to accompany, Exhibit H, Report of The Truth Commission.

Issue 1 – Remedies 
Solutions – 
1. There should be immediate stays of orders restricting parental contact if the Judge cannot point to the place in the record for his order 1925(a)

2. Consolidated statutes should be available on-line.  In the hierarchy of law, the Statutes are above Court Rules and case law, in fact, case law SHOULD enforce the Consolidated Statutes.  Rules and case law are online, but NOT Statutes.  

3. Lawyers should be used to anonymously assess Judges, adherence to law, due process, respect of litigants  Instead, fear of Judicial retaliation results in litigating, squashing or limiting raising evidence, appeals, etc. 

Problems - 

1. There is NO oversight of Trial Court decisions.  Appeal Courts willfully drop appeals based on Rule 1925(b), requiring Statements of Matters Complained of on Appeal, because the Courts determine they do NOT like the wording or by permitting Judges to claim they did not receive a personally delivered copy.
2. Appeal Courts are denying appeals based on rules, a right NOT given the Court by the PA Constitution.

3. Conversely, trial Court Judges are NOT required to adhere to Rule 1925(a) requiring Judges to show the place in the record for their orders.

4. Lawyers can lie (see case law) creates a disadvantage for pro se litigants and lawyers who do NOT lie.  Custody is given to the most believable or outlandish liar.

“The Pennsylvania Supreme Court has recognized that when alleged libelous or defamatory matters, or statements or allegations and averments in pleadings or in the trial or argument of a case are pertinent, relevant and material to any issue in a civil suit, there is no civil liability for making any of them.”  Serchia v. MacMillan, 1977WL 127984, at *2 (E.D. Pa. Mar. 20, 1997) (citing Greenberg v. Aetna Ins. Co., 235 A.2d 576, 577 (Pa. 1967)).  “The privilege is an absolute privilege.  Thus, there is no liability even though the statement is alleged to have been made falsely and maliciously, and without any reasonable or probable cause.”  Id. At n.5 (citing Post v. Mendal, 507 A.2d 351, 354 (Pa. 1986)).  The Pennsylvania Supreme Court has extended the attorney immunity privilege “to include all tort actions based on statements made during judicial proceedings…. Regardless of the tort complained of in the complaint, if the communication was made in connection with a judicial proceeding and was material and relevant to it, the privilege applies.”  Serchia, 1997 WL 127984, at *3.  “Further, the privilege is not limited to communications which are actually made in court.” Id.

The crimes code protects against perjury, yet in Ludwig v. Stepien all Pennsylvania Courts have permitted this perjury “Mother obtains sexual gratification at the expense of the minor children by engaging in a continuous and perverse exploitation of her genital region to the children.”   

18 P.C.S. 4902. Perjury.(a) Offense defined.--A person is guilty of perjury, a felony of the third degree, if in any official proceeding he makes a false statement under oath or equivalent affirmation, or swears or affirms the truth of a statement previously made, when the statement is material and  he does not believe it to be true.
5. The Disciplinary Board has determined the above perjury to be in the realm of normal, ethical, and lawful representation.  

6. The Judicial Conduct Board has twice determined that Judges are not accountable for this perjury being permitted to eliminate children from Mother, entire Maternal family and all possessions contained at Mother’s home, including the children’s dog.  Also see http://www.courageouskids.net
7. Courts use business law in custody.  Therefore, children are treated as assets, not-human beings.

8. Legal Aid has limited funding and has admitted “given that the demand for legal services is greater than the ability of MidPenn staff to provide such services to everyone who is financially eligible, MidPenn has established priorities and case acceptance guidelines, such that we would not typically provide extended representation in Court even if there were merit, but rather would offer advice and counsel.”

9. Pennsylvania Coalition Against Domestic Violence as a non-profit organization, does NOT advocate for victims of abuse in custody.  They have limited funding and focus on operating 30-day shelters, offering counseling and advocacy for Protection from Abuse orders.  

Issue 2 transcripts – altered transcripts  See Exhibit A, Testimony
Issue 5 Ex Parte Hearings removal of children See Exhibit A, Testimony
Issue 6 Judicial Demeanor – See Exhibit A, Testimony
 
Issue 7 Investigations – evaluations – 

Solutions - 

1. The Pennsylvania Court Should have a Standard for evaluations which includes assessment of abuse - See Exhibit G – casi template for child custody evaluations

2. Extensive research into Pennsylvania’s use of custody evaluators needs to occur including, but not limited to, adherence to the Custody Code, training and hands-on experience in abuse, frequency of court appointment, court reliance on evaluator to make custody determinations, application of Frye hearings, and Rules of Evidence, use of collateral witnesses, affiliations in pro-abuse groups such as PACE.  See Exhibit B, Protecting Children From Incompetent Forensic Evaluations and Expert Testimony.
Problem - 

1. Custody Evaluators profit from abuse.  There exists a profit-driven, vested interest in non-resolution of cases and court mandated therapy.

2. Judges give judicial responsibility to custody evaluators who do not adhere to law or Rules of Evidence (F.R.E. 702, Pa.R.E. 702, 703) Kuhmo Tire vs. Frito Lay requires Frye hearing even in soft sciences.  See Exhibit B, Protecting Children From Incompetent Forensic Evaluations and Expert Testimony.
3. Custody evaluators use MMPI to “diagnose” parents.  The MMPI was developed to classify patients ALREADY exhibiting symptoms of psychiatric disturbance.  Likewise, victims of abuse suffer Post Traumatic Stress Disorder which increases scales and is often used to classify a victim as psychotic or having Borderline Personality Disorder.  

4. The Bricklin tests can be marked in two different ways getting two different results (adding points or attributes).  Neither the parent or child Bricklin test has the ability to reflect which parent is more qualified, theoretical only, DO NOT USE EVIDENCE.
5. APA Guildelines – is the standard for custody evaluations.  The Guidelines stress the importance of collateral witnesses.  Custody evaluators do not adhere, do not rely on witnesses to back-up conclusions, and Courts deny litigants the witness of collateral witnesses NOT questioned by evaluators.
6. Anyone can call themselves a custody evaluator.  In the Dietrick v. Dietrick case, Berks County, Diedre Young was appointed Custody Evaluator.  Ms. Young’s training is in Creative Art Therapy – she has no psychological or social work credentials, yet Ms. Young determined that Melissa Dietrick was “untreatable mentally ill” WITHOUT EVER HAVING MET Ms. Dietrick.  A custody determination has made solely on Ms. Young’s report, Ms. Dietrick was order out of the home IN TEN DAYS, custody was changed to Father who worked, therefore children were babysat by grandmother or strangers when Mother was a teacher and available for care.

7. Many custody evaluators have pre-agreements with Judges and attorney’s to administer, unethical, Threat Therapy.  See Exhibit J - SEVERE PARENTAL ALIENATION AND SIMILAR ESTRANGEMENT PATTERNS: OUTPATIENT THERAPEUTIC PROTOCOLS, word document “bricklin ltr and pa state.doc” http://www.drbarrybricklin.com/pastherapy.htm
8. Courts Use Custody Evaluators with a blame- the-victim frame of reference who are often members of the fathers rights (to abuse) movement.  The evaluator has a systematic, trained belief that a Father has the right to control women and children mindset. 

Abuse in Pennsylvania Courts  - Abuse can be physical, emotional, subtle and overt.  Sexual abuse ranges from looking, touching to penetration.  Psychologists who advocate for child abuse have been permitted to claim that they are experts on parenting.  They have developed non-traditional, Threat Therapy which tells children to like the abuse, recant charges, or they will be institutionalized or their Mother will be jailed.  Threat Therapy treatment involves placing children with abusers in order to force compliance.   Dr. Richard Gardner's Opinions on Pedophilia and Child Sexual Abuse http://www.leadershipcouncil.org/1/pas/RAG.html  Dr. Richard Gardner: A Review of His Theories and Opinions on Atypical Sexuality, Pedophilia, and Treatment Issues by Stephanie J. Dallam, RN, MSN, FNP http://www.leadershipcouncil.org/1/res/dallam/2.html
A Pennsylvania Psychologist, Dr. Barry Bricklin, has a group that uses Gardner therapy methods to deny abuse, blame-the=victim and treat the abuse by focusing the victims to accept it.  http://www.pace-custody.org/
A family treated by Bricklin can testify to six horrific years of threat therapy and incarceration because two daughters refused to tolerate Father’s abuse.  To this day, Bricklin threatens the victims that they have to put up with and love the abuse/abuser or they will not see their mother, be institutionalized, and the court will listen to him.  They were told their fathers computer sex tapes were “O and strangulation, get over it, it’s what men do, I’ve done it myself but it gets boring.”  These children are suffering severely because they must endure daily abuse and no one will listen or help.  Their lawsuit can be found at http://rachel-foundation-lawsuit.com/ .  Dr. Bricklin’s wife is the President of the Pennsylvania Board of Psychology.
Threat Therapy -  Courts are ordering victims to therapists who practice Threat Therapy, a highly unethical form of treating abuse by threatening victims to retract claims of abuse and accept the abuse. A tape exists of a Pennsylvania therapist threatening the children and the children reacting by crying and fear.

Issue 10 – Mediation

Solution -

1. In addition to parenting plan submit a plan for recovery including how to become self sufficient, reasons for breakdown, reasons for non-communication and co-parenting problems and how they will be addressed, 
Problem – 

1. High conflict is usually domestic violence i.e. coercive control, See Exhibit K - Research Indicating That The Majority Of Cases That Go To Court As "High Conflict" Contested Custody Cases Have A History Of Domestic Violence, Compiled by Professor Joan S. Meier, Esq.,George Washington University Law School  and Exhibit L - Coercive Control: How Men Entrap Women in Personal Life, Evan Stark, 2007.
2. Cannot co-parent with an abuser i.e. controller has to their way, uses kids for own emotional support, to punish, to control, to maintain patriarchy, believes they are the victim, fails to take responsibility or own their behavior.
Issue 11 – Coordination of state agencies 

SOLUTION – 

1. The Judicial Conduct Board MUST be independent and accountable.  A constitutional amendment or re-write MUST make judicial accountability a responsibility of the State Department and NOT the Supreme Court.  The Conduct Board needs to investigate, read transcripts and NOT telephone Judges for explanations.
2. A review board MUST be created for independent oversight of custody evaluations, and due process violations.  There needs to be immediate addressing of unethical evaluators and Stays of Orders made SOLELY based on unethical reports.   

3. Children and youth should have to investigate any charges of abuse or any proposed supervised visits or restriction of parental contact.
Problems -

1. No oversight.  Judicial Conduct Board is a part of the Supreme Court.  Used as a political mechanism – not to investigate and prosecute Judicial non-adherence to Consolidated Statutes, including Perjury and Due Process.
2. Child and Youth do not investigate custody case child abuse, deferring to family court even when there is proof of abuse.
Issue 12 – Training – in abuse 

Solution –

Appropriate training is available from:

Women’s Law Project  http://www.womenslawproject.org/  Give telephone legal advise, helped reform Philadelphia custody court, have a domestic violence law benchbook which overviews PA law in custody for abuse – great legal resource not used by Judges.  Exhibit N.

National Council of Juvenile and Family Court Judges (NCJFCJ), http://www.ncjfcj.org/
Family Violence Department – Sam Smith, information Specialist, #800-527-3223.  Would be willing to talk about collaboration, talk about their current work, and creating a United Front.  Great resources including the Judges Guide and articles on domestic violence and custody.  This is a legitimate group and it would be wonderful to work together, perhaps with the Women’s Law Project.  See Exhibit M – Judges guide to DV custody.pdf  

Legal Momentum’s National Judicial Education Program (NJEP), Stefanie Lopez-Boy
T: (212) 925-6635, E: njep@legalmomentum.org
Problem -

1. Even though the 2003 PA Supreme Court Bias Report identifies a severe misunderstanding of abuse, Judges are NOT properly trained in abuse, State Consolidated Statutes, and Due Process.

2. Counselors and custody evaluators have NO hands-on experience with victims of abuse and/or abusers.  Training is often as limited as attendance at one lecture, often offered at conferences of trade associations.  Therapists have a vested interested in ignoring abuse because the law protects victims from court-ordered counseling.  
Issue 13 – Support  

Solution – 
3. No one should be imprisoned for owing support.  This is a drain on resources and does NOT achieve a goal of recovery and self-sufficiency.

4. Support should not be tied to custody.  It should be tied to earning capacity, job training, needs of children, reasonable costs for housing, food, etc.  Parents could report what money is spent for – as a nicety, to prove children are cared for, plus to prove good intent, percentages for child care and how other personal expenses will be paid. 

5. Support should be rated as if there is 50% custody.  Then sole custody will not be given in order to get support or not pay support.  Encouragement should be for fathers and mothers to get quality employment.  An added benefit is a good parental example.

6. The Goal of the Court should be to empower litigants to become economically self-sufficient.

7. Litigants should receive an occupation assessment, referral to training programs, or abuse recovery programs.
Problem - 

1. Courts are imprisoning litigants for failure to pay support, often based on made-up  incomes.  This is an extreme waste of County and State funds.  Nor does imprisoning litigants for debt aid in self-sufficiency, but contributes to a revolving prison door.  
2. Custody Impacts Support Payments – Fathers Rights Movement developed alongside support requirements and payroll attachments.  Abusers are coached to litigate custody in order to reduce support obligation, even to the point of obtaining complete custody and thereby being able to receive support payments from the victim.  

3. Support orders do not adhere to true incomes.  Support orders do not consider education or medical conditions.  The self-support reserve of $748 per month is not upheld.

Issue 17 – Conciliation Courts

SOLUTION

1. Judges, Courts and Court administrators should NOT be members of trade associations which include Lawyers and Psychologists.

PROBLEM
1. Trade Associations such as the Association of Family Conciliation Courts (AFCC) merely facilitate for-profit schemes.  Proof is contained in AFCC’s Task Force report on How to Become a Co-parenting Professional.  This report advocates for Court involvement in the most minute of parenting decisions (child’s hair cut) when parents cannot agree, WITHOUT acknowledging the abusive personality traits inherent in refusal to compromise or do what is best for the child.  The co-parenting therapist is advised that “getting to know a family can take two years.”  Therefore, abusers and their victims are subjected to expensive, prolonged “sessions” with a third party acting as parent.  

Issue 18 – Prevention
Solution

The Women’s Law Center may be a good resource for developing victim advocacy programs for custody.  The Women’s Law Center has developed a benchbook for Judges making custody determinations in cases of abuse.  The AOPC should ensure that all Courts are fully trained in accordance with the Benchbook.
Exhibit A

Testimony of Doreen Ludwig, resident of Berks County, Pennsylvania, PO Box 13778, Reading PA 19612, phone #610-939-1354  Presented to California Legislature

I left an abusive man and filed for divorce on November, 2004.  My lawyer told me that since I was the primary caretaker of our two daughters since birth and there were no problems with Children and Youth or school, that the children should be safe, meaning there was no reason for an extended court custody fight.  I was willing to compromise with the father.  I was advised that I was entitled to a significant portion of the over $500,000 in marital assets.

Chester Stepien (husband and Father) hired a Father’s Rights Attorney, Jacqueline Mark.  They immediately petitioned for custody claiming that Mother was mentally ill.  Judge Scott Keller ordered the parties to Dr. Timothy Ring for a custody evaluation.  Father paid the full amount of $3,200.  Dr. Ring is a member of The Professional Academy of Custody Evaluators, a pro-abuse, pro-PAS, network headed by Dr. Barry Bricklin.

I have listed my case specifics under the heading of Issues identified by Commission for Judicial Excellence.  I have documented and researched “Why’s”&“How’s” for three years
Issue 1 – Remedies – None exist.  The trial court has many conflicts of interests with the custody evaluator, including that my hearing and support master is the wife and sister-in-law of the evaluator and his counseling firm’s law firm.  Evaluations are written for the sole purpose of obtaining high-priced counseling.  Court administrator wrote me a letter confirming they have no problem with women going bankrupt and that they approve of their evaluator writing one-sided reports.  State Court administration agreed.

Appeals -

An appeal of custody and support was denied by the Superior and Supreme Court of Pennsylvania because they did not like the Statements of Matters Complained of on Appeal.  For custody, the Judge was permitted to stop the appeal by claiming he didn’t receive a copy even though it was date-stamped and attached to his claim.  

The Judge has NEVER written why he made his decision and NEVER pointed to the place in the record for his order.  Yet, parental rights have been eliminated.  

Three Stays of the Order were denied. 

A PFA appeal more than proves that Father is abusive using testimony and proof, yet the Superior Court wrote they will give Judicial Discretion and that “Father is scared.”  Father’s Rights cases are often set-up to turn the victim into the abuser (i.e. PAS).

The Superior Court did not use evidence to deny enforcement of a divorce decree, thereby, continuing to limit Mother’s funds for defense.  

The Higher Courts are determined to keep the case in the trial court.  They do not have a PA Constitutional Right to deny appeals, yet do it anyway.


In PA, the administration is writing appeal Memorandums (not opinions) and keeping them off-the-record.  A simple trace of Judges calendars would prove Judges are not reading Appeal briefs.

The Administrative Office of PA Courts is representing the Judges and County in a Federal Due Process complaint.  They have failed to acknowledge the overwhelming evidence of conspiracy to obstruct justice.  The AOPC believes that Judicial Immunity permits denial of due process.  They believe that lawyers are permitted to perjure and that custody evaluators are Judges.

Instead of remedying the situation, the Supreme Court and legislators rewrite rules and law.  I have a lot of proof, too much to write at this time.

Ex parte hearing  In August, 2006, the Judge and CCN Attorney held an ex parte hearing based on this hidden perjury “Mother obtains sexual gratification at the expense of the minor children by engaging in a continuous and perverse exploitation of her genital region to the children.”  There is no evidence and there was NO cross-examination.  Appeals and Stays denied for no reason by the PA Superior Court, PA Supreme Court and US Supreme Court.  

The Judicial Conduct Board of PA decided there was no reason to investigate, but the Judge voluntarily recused himself.  The JCB admits that they “call Judges and accept their explanation” page 17 of 2006 JCB annual report.

An ex parte Order was issued in October 2006, claiming Mother was incapacitated and ordering a lawyer over “CUSTODY ONLY.”  A fictitious psychiatrist report was written based SOLELY on the fictitious custody evaluation.  The psychiatrist has admitted in federal documents that he “only did what the Judge wanted.”

Mother was jailed for ten days for not “going along with” the appointed lawyer.
Issue 2 transcripts – altered transcripts  A July 14, 2006 transcript of Judge Keller yelling “you’re mentally ill – you need help” at Mother was changed.  Transcript proves the beginning was left-out.  Time overlaps the previous case, where Mother met another Fathers Rights victim – walked in on the set-up of Dietrick case (same Judge & lawyer).
Issue 3 – children In my case, children are brought before the Judge in his quarters and they are questioned until they affirm what the court is trying to manufacture.  A nine-year-old girl was asked three times if she ever saw her Mother naked.  She finally admitted to seeing “a leg.”  For this, she has been responsible for the loss of her Mother and entire Maternal family, toys, dog.  Second daughter said “no” and was ignored.

This was after being in Father’s Attorney’s office for 1 ½ hour (proof is in a bill).  

Issue 5 Ex Parte Hearings removal of children During the ex parte hearing, Mother and children were waiting on a bench outside the courtroom.  Mother was called into the court after the hearing and the children were taken by Father and his attorney.  The children went to Mother’s home and took their stuffed animals for sleeping.  Mother has had NO CONTACT with the children since.  Mother was manhandled from the courtroom by four security guards.  In his order, the judge writes “hopefully, this can be done with little harm to the children.”
Issue 6 Judicial Demeanor – Mother was threatened verbally and in writing for over a year with arrest.  Once, because she asked for marital funds to pay off 31% interest on credit cards.  Second, because she appealed the custody order and filed a licensure ethical complaint.  Third, because she witnessed the set-up of the Dietrick case.
Issue 7 Investigations – evaluations Dr. Ring is a member of The Professional Academy of Custody Evaluators, a pro-abuse, pro-PAS, network headed by Dr. Barry Bricklin.

Dr.  Ring filed a false report.  Mother filed ethical charges.  After 2 ½ years, Dr. Ring has been served a Rule to Show Cause for causes of actions:  
(1) gross incompetence, negligence or misconduct in the practice of psychology
(2) committing immoral or unprofessional conduct
(3) failing to focus his custody evaluation on parenting capacity the psychological and developmental needs of the children and the resulting fit
(4) failing to use multiple methods of data gathering
(5) drawing conclusions not adequately represented by the data
(6) failing to make recommendations based upon what is in the best psychological interests of the child
(7) failing to maintain an objective, impartial stance.
Factual Allegations include:

(1) Dr. Ring’s report contains insufficient data and information to show that his recommendation of a change in custody is in the best psychological interests of the children.

(2) Dr. Ring’s report fails to explain how the children would benefit from a change in custody.

(3) Dr. Ring’s report fails to explain why the father has better parenting skills so as to support a change in custody.

(4) Dr. Ring’s conclusions and recommendations are unsupported by the data and information contained in his report and reflect a lack of objectivity and impartiality in his assessments.
At the custody trial on March 2006, the evaluation was marked Defendants Exhibit, was underlined only in favor of Father, the psychologist is listed as Father’s only witness along with the two children, and the Child Custody Network Attorney when asked by the Judge for more witnesses, states “No we are happy, we have Dr. Ring, we have only listed (witnesses) of Dr. Ring and the children.”  This psychologist DENIED to be cross-examined, he and the Judge DENIED the witness of the intern who conducted 80% of the evaluation and could testify that Father admitted physical abuse.   But custody was changed to Father SOLELY because of Dr. Ring’s report.
The record includes three hours of testimony and a denied-into-evidence written report from Dr. Susan Atkins, (Mother’s treating psychologist, who works for over twenty years with Lancaster Domestic Violence Shelter and worked with the truly mentally ill).  Dr. Atkins even states when reading Dr. Rings evaluation “I was shocked,”  “Dr. Ring did not make a DSM diagnosis,” and that Mother does have “ADD, PSTD, Adjustment Disorder.”  This testimony was ignored by the trial court and the Superior Court.  The custody evaluator did not consult with Dr. Atkins, nor any school employees where Mother was heavily involved and had been employed.  The school employees were listed as Mother’s witnesses and were DENIED by the Judge.  They would have proven the evaluation false.

Issue 13 – Support   Custody is changed solely because of its effect on support.  Abusers are financially controlling.  Due to manufactured custody, Mother is ordered to pay Father $494 per month in support.  Mother’s income is valued 100% OVER real income.  Father’s income is valued at 25% BELOW real income.  Father is permitted to claim unemployment for on-going of two years.  Mother’s income is well below SSR (self-support reserve), Mother has a corneal disease that limits her ability to work; Mother has limited education; Father is 28 year union member making over $32 per hour; Father has NOT paid alimony for two years but this is not charged against support; Women are jailed due to fictitious income support orders.
Issue 15 – Bias – A four-year bias report issued in 2003 admits Judges bias against victims, ignorance and mishandling of abuse, and nonadherence to consolidated statutes.  Yet, the Bias Report omitted analysis on Custody and Support bias.
Issue 16 - Due Process 

No cross-examination, witnesses and exhibits denied; State Consolildated Statutes ignored; State Constitution right to appeal ignored; crime statutes not enforced; 
Issue 17 – Conciliation Courts

Berks County is an institutional member of the Association of Family Conciliation Courts (AFCC).  This is a trade group that advances profit making ventures for psychologists such as evaluations and parenting coordination.  This group minimizes abuse, blames the victim, and calls domination and control and the victims response “high-conflict” rather than abuse.  Abuse is profitable.
The actuality is that there are NO attempts at conciliation.  Victims are forced to concede to abusers.
Issue 18 – Prevention

“Researchers have found that the violent actions of batterers and ways in which they choose to exhibit them are selective.... [T]he decision to commit spousal abuse is a conscious choice made by the batterer for a particular purpose.... [namely,] domination and control ....”). In re Sharline Nicholson, et al. 00-CV-2229 (JBW) (CLP) Eastern District New York  2002
Batterers use Family Courts to continue domination and control, often with the Courts help.  Victims of abuse can be male or female.  What is constant is that a victim has no power and cannot conciliate (issue 17), mediate (issue 10) or share custody (issue 14) with a parent whose motivation is domination and control.  
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I. Introduction
Mental health professionals are frequently appointed by courts to become involved in custody cases in the role of child custody evaluator. This role requires that the mental health professional assess the fit between a minor child’s emerging developmental and socio-emotional needs and the parents’ comparative ability to meet those needs. Following that assessment, the mental health professional is expected to tender recommendations to the court regarding the extent to which various parenting plans will further the child’s best psychological interests.

A. Influence of the Evaluator

The recommendations contained in child custody evaluations (“CCEs”) exert considerable influence on the course of ongoing custody litigation. Many courts accord significant weight to the opinions of child custody evaluators, often accepting the evaluator’s recommendations without challenge.
   An evaluator’s recommendations can also precipitate case settlement or material concessions once both parties become aware of the evaluator’s findings. Given the import of CCEs, it is imperative that these evaluations should be conducted with due regard for scientific methods, extant behavioral science research, ethical standards and professional practice guidelines. This responsibility is further heightened by the need to protect the well-being of children of divorcing parents
 and to avoid inadvertently harming families at a time of enormous stress and conflict.

B. Criticism of Evaluations Falling Below APA Standards
Unfortunately, CCEs frequently fall below recommended practice methods promulgated by the American Psychological Association (“APA”). Commentators have criticized the quality, reliability, and utility of CCEs by noting the lack of scientific methodology, empirical grounding, and psycho-legal relevance common among these reports.

This article discusses the requirement that expert testimony regarding parenting competency and comparative custodial suitability must meet legal standards of admissibility. It builds on a prior article coauthored by Dr. Jonathan Gould.
 

C. Differences Between Therapeutic and Forensic Mental Health Assessment
Some child custody evaluators do not adequately understand the distinctions between a therapeutic and a forensic role. Furthermore, much of the testimony offered by child custody evaluators is based upon clinical impressions uninformed by empirical research, yet presented as empirical science. These two points merit further discussion. 

First, as the field of forensic mental health has grown to constitute a distinct subspecialty,

commentators have noted the increasing need for practitioners to obtain specialized and advanced training.
 The reason for this is that the field requires appreciably distinct competencies and skills than does the treatment of patients. Moreover, differences between forensic and therapeutic services have now been codified in ethical guidelines
 and clarified in the behavioral science literature.

II. Expert Testimony in Child Custody Evaluations — Daubert/Frye

A. Frye v. United States

Expert testimony has long played a substantial role in the trial of a child custody case. Whether in the form of a social study or a psychiatric evaluation after a battery of tests, testimony based on the social sciences has become the norm. Expert testimony regarding parenting competency and comparative custodial suitability must meet legal standards of admissibility.

In 1923, the U.S. Supreme Court in Frye v. United States9
 issued the primary determinative test for the admissibility of “novel” scientific evidence. For seventy years, the general standard for admissibility of expert testimony in most jurisdictions was the Frye test, which permits admission of evidence when the foundational scientific principle has achieved “general acceptance” in the scientific field.

In Frye, defense counsel sought to introduce expert testimony explaining the results of a test, similar to today’s polygraph test. In upholding the trial court’s refusal to admit the expert evidence, the court of appeals stated that while courts will go a long way in admitting expert testimony, “the thing from which the [expert testimony is deduced must be] sufficiently established to have gained general acceptance in the particular field in which it belongs.”
 Even though the Court cited no authority to support this statement, the “general acceptance” standard became the cornerstone for the admissibility of novel scientific evidence in the federal courts and most of the state courts for many years.

The Frye standard has generated and continues to provoke great debate and commentary.
 Proponents advocate that the Frye “general acceptance” standard is the proper test for admissibility because: its conservative nature ensures the reliability of novel scientific evidence; it better promotes uniformity of decisions; scientific evidence tends to have a substantial impact on a jury; without a standard test to determine admissibility, trials could become mini-trials concerning the scientific evidence, thus distracting the jury from the merits of the case to be tried; and there will be a reserve of experts who may be called upon to express an opinion regarding the validity of the evidence.

After adoption of the Federal Rules of Evidence in 1975, the issue of the appropriate standard for admissibility of scientific evidence became confusing. The federal circuits and state courts were split on what the standard should be. The Rules had been in existence for eighteen years by the time the U.S. Supreme Court announced a novel standard for the admissibility of scientific evidence. Immediately before the end of the 1993 term, the Supreme Court unanimously rejected the Frye test, stating that it had been superseded by the Federal Rules of Evidence. Further, a majority of the Court suggested new standards for the admissibility of scientific evidence in the pivotal case of Daubert v. Merrill Dow Pharmaceuticals, Inc.

B. Daubert v. Merrill Dow Pharmaceuticals, Inc.
In Daubert, the Court reinterpreted Rule 702 of the Federal Rules of Evidence and established criteria for the admissibility of scientific expert testimony. Amended Rule 702 reads: “If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training or education, may testify thereto in the form of an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case.
 Although numerous states have followed Daubert,
 many have not. States that have rejected Daubert in favor of Frye, or an alternative standard, have expressed concerns about the reliability and relevance of proffered expert testimony.

According to Daubert, a “scientific expert” is an expert who relies upon the application of scientific principles, rather than upon skill or experience, in forming his or her opinions. Moreover, according to the Supreme Court’s later pronouncement in Kumho Tire Co., Ltd. v. Carmichael,
 Daubert applies to all expert testimony, not just to scientific testimony. Thus, in Daubert jurisdictions, the distinction between scientific and nonscientific expert testimony is not significant in establishing admissibility; the same criteria apply to both. Moreover, the admissibility of expert testimony based upon personal observation and clinical experience is subject to judicial scrutiny regarding its reliability.  

Expert testimony that goes to the causation of a condition is also subject to scrutiny for reliability.
  The Daubert court made clear that when it used the term “reliability,” it was referring both to scientific reliability and scientific validity.
 Essentially, scientific reliability refers to consistency.  In the realm of psychological testing, scientific reliability refers to the consistency of test scores. For example, assume that a psychologist wishes to construct a new measure of stable personality traits, with responses summed on a scale of zero to one hundred. If a test subject takes the test four separate times, and each time receives a widely divergent score (despite the fact that his or her mood has remained stable), then we can say that the test is not reliable, since the test subject did not receive scores that were consistent over time and the construct being measured was assumed to be consistent over time.  Another way to think about reliability is as the answer to the question, “Are we measuring something (e.g., a genuine trait, behavior, factor, or phenomenon) consistently?”  Scientific validity refers to accuracy and utility (mental health professionals use the term “validity” to refer to what legal professionals call “reliability”). In the realm of psychological testing, scientific validity refers to the extent to which the test measures what it purports to measure. In the example above, once the psychologist has established that the new measure of personality traits is reliable, he or she will want to know whether it actually measures a known personality trait—as opposed to, say, mood variability that often changes over time. If that is the case, the measure will not be able to discriminate between test subjects who have a specific personality trait and the test subjects who are displaying mood variability (e.g., the measure will lack “discriminant validity”). Another way to think about validity is as the answer to the question, “Are we measuring what we think we’re measuring?” As the above example makes clear, a test must be scientifically reliable to be scientifically valid, although the reverse is not true. In other words, reliability is a part of what makes a test valid, since if a test cannot consistently measure some factor, then it is highly unlikely that the test can impart any useful information.

A proper Daubert challenge may include not only an attack on the entire methodology used by the testifying professional, but specific challenges as to the reliability and validity of each psychological instrument administered. Attorneys involved in custody cases, therefore, must have a general working knowledge of how such tests meet or fail to meet a serious analysis of their reliability and validity.  Daubert has had a significant impact on the admissibility of behavioral and psychological evidence offered by expert psychologist witnesses, mainly in child abuse and molestation cases.
  

Experts who routinely testify in divorce and custody cases sometimes report that their efforts to testify regarding novel theories have been thwarted by trial courts based on the restrictive guidelines of Daubert.   To defend against a claim that the psychologist’s testimony is inadmissible, the psychologist should make every effort to follow proper procedures for selecting, administering, scoring, and interpreting tests, while taking care to follow all applicable ethical standards and professional practice guidelines for his or her field.

In custody cases, the examination of the child and the family as a whole needs to be undertaken with extreme care. The psychologist or psychiatrist needs to understand what his or her role is in the case and make sure that he or she stays within those parameters.  To determine whether testimony about scientific knowledge will assist the trier of fact in assessing a controverted issue,  Daubert requires that the judge ask two questions: (1) whether the reasoning or methodology underlying the testimony is scientifically valid, and (2) whether that reasoning or methodology can be properly applied to the facts in issue.

C. Federal Rule of Evidence 702
For a witness to qualify to testify as an expert under Rule 702, the following steps must be taken. First, the expert must be qualified to give an opinion.
 Second, the opinion must be considered reliable.
  Third, the testimony must be relevant and assist the trier of fact in coming to a decision in the case; in other words, the expert must convey specialized knowledge beyond that of a layperson.

1. The Expert Must Be Qualified
The testifying expert should be prepared to testify that he or she possesses the qualifications (education, experience, etc) and knowledge necessary to relate the information to the fact finder.

Rule 702 requires that experts be qualified “by knowledge, skill, experience, training, or education” and that their testimony assist the trier of fact in determining a fact issue.
 Whether an expert is qualified is a preliminary question decided by the trial court.
  The party offering the expert must show that the expert’s knowledge, experience, skill, or training or education renders the expert qualified to give an opinion regarding the specific issue before the court.
  For example, not every doctor is qualified to testify as an expert on every medical question.
  The party offering the expert’s testimony bears the burden to prove that the witness is qualified under Rule 702. The offering party must demonstrate that the witness possesses special knowledge regarding the very matter on which he proposes to give an opinion. Not every psychologist is qualified to testify on all psychological issues.

If the opinion relates to the standard of care within a licensed profession, the expert will generally be required to be licensed in that same profession. The expert should be familiar with as much of the available literature on the field as possible and be prepared to respond to inquiries on that literature, particularly any publications that are critical of the expert’s own theories or practical application of those theories.

2. The Expert’s Opinion Must Be Reliable

Again, it is important to recognize that while courts use the terms “reliability” and “validity” interchangeably, mental health professionals use the terms in distinctly different ways.
 Social scientists consider “reliability” to mean the technical accuracy of a test, while the “validity” of the test is based on whether the test leads to a legitimate conclusion.  To be reliable, the underlying scientific technique or principle must be grounded in the methods and procedure of science.  To show reliability, the party who is offering the opinion should address the “non-exclusive” list of factors in Daubert,
 as well as additional factors addressed in each state’s case law.

a. Testing

Whether the theory or technique in question can be (and has been) tested (referred to as the “falsifiability” of a theory). This factor recognizes that testing is central to scientific methodology.
 If a theory or technique has been or can be tested, the trial judge can better determine “whether a theory or technique is scientific knowledge that will assist the trier of fact.”

b. Peer review

Whether the theory or technique has been or could be subjected to peer review or publication is an important factor. Publication and other peer review is a significant indicia of the reliability of scientific evidence when the expert’s testimony is in an area in which peer review or publication would not be uncommon.  Publication in a reputable, established, scientific journal and other forms of peer review increase the likelihood that substantive flaws in methodology will be detected. Although peer review and publication are indicators of evidentiary reliability, the Daubert Court emphasized that “publication (or lack thereof) in a peer-reviewed journal” is not dispositive of the question of scientific validity.

c. Error rates

The theory or technique’s “known or potential error rate.”  In this context, “error rate” refers to the probability that the application of a particular technical procedure or theory can lead to a mistake in classification of an object, event or person. Daubert says that trial courts should survey studies of the error rates of the specific technique, as well as the standards controlling the technique’s operation.

d. General acceptance

Whether the theory or technique has been generally accepted as valid by the relevant scientific community. “General acceptance” continues to be a significant persuasive factor in determining whether particular evidence is admissible. It is not, however, the dispositive requirement.

3. The Expert’s Opinion Is Relevant
The expert’s opinion must be relevant. To be relevant, the evidence must have probative value and must have consequence to some issue in the trial. Relevancy is the threshold question to the admissibility of evidence regardless of whether it is the testimony of a fact witness or an expert witness.
 The evidence must be sufficiently tied to the facts of the case that it will aid the jury in resolving a factual dispute. Evidence that has no relationship to any of the issues in the case is irrelevant, and therefore inadmissible under Rules 401, 402, and 702.

Relevance refers to the extent that the gathered data bear upon the issue before the court. In the contest of a CCE, in which the issue before the court is one of comparative custodial suitability, relevant data will include information that relates to the litigants’ parenting strengths and deficits, the child’s relationship with each parent, and the quality of fit between the child’s needs and the parents’ respective care giving competencies. For example, data relevant to a CCE will include information regarding how each parent supervises, disciplines, supports, nurtures and instructs the child.

Relevance also refers to the extent to which a data-gathering technique is valid (e.g., useful) for the purpose for which it is used. A psychological test can be reliable and valid, and still lack relevance in the context of a CCE because it is does not measure, either directly or indirectly, relevant factors associated with psychological factors of concern to the court. For example, with the exception of serious cognitive impairment that would make adequate childcare difficult, no empirically established relationship exists between intellectual functioning and parenting capacity.

Since no methods are available to discern how a parent’s intellectual functioning as identified through an IQ score might impact (if at all) on his or her parenting capabilities, it is unlikely that tests of intellectual functioning will be valid (e.g., useful) for the purpose of determining parenting competencies. In this sense, tests of intellectual functioning are not relevant to the legal issue of comparative custodial suitability.   Reliability and relevance can be illustrated by the multitrait/ multi-method model of assessment. Forensic assessment is predicated upon the idea of convergent validity, or the idea that particular issues should be investigated from a variety of viewpoints and with a variety of methods. Addressing the same issue through a number of different data sources will likely increase the reliability of the information gathered, since the evaluator can then look for consistent trends across the data. Hence, a competently conducted forensic evaluation utilizes multiple sources of information to assess multiple aspects of a situation; this is referred to as the multi-trait/multi-method model of assessment.  This model of obtaining convergent data from multiple sources for a CCE has achieved increasing professional consensus over the past ten years, and has been described as the model that best serves the evidentiary needs of the court. 
  Furthermore, this model is included in almost all recommended ethical standards and professional practice guidelines for conducting forensic evaluations, including the American Psychological Association
  the Association of Family and Conciliation Courts,
 and the Specialty Guidelines for Forensic Psychologists.

Hence, the objective of a CCE is to assess functional parenting competencies in a reliable and relevant manner. Currently, there exist a number of different CCE models;
  no requisite set of procedures or tests has been defined. However, a consensus is emerging in the behavioral science literature regarding the manner in which CCEs should be conducted and the procedures that are most likely to ensure the assessment’s reliability and relevance.  Greenberg and Gould
 have  proposed a five-part methodological framework that synthesizes the legal and behavioral science literature,
 empirical research,
 ethical guidelines,
 and model standards of practice
 regarding CCEs. This framework for CCEs incorporates five core data-gathering components:

(1) a definition of the scope of the evaluation;

(2) the use of forensic interview techniques;

(3) psychological testing with objective and self-report measures;

(4) direct behavioral observations of parent-child interactions; and

(5) interviews with collateral sources and review of relevant records.
Consistent with Daubert, this approach to CCEs assesses parental competencies within the parameters of reliability and relevance, and thus constitutes a genuinely scientific methodology.

Moreover, this approach can also be used as an organizational structure with which to evaluate the methodological strengths and shortcomings of other CCEs.

III. Five Core Components for Data Gathering

Following is an explication of Gould’s five-part methodology for an analysis of the reliability and relevance of CCEs.

A. Define the Scope of the Evaluation

When a forensic mental health professional begins a CCE, he or she should identify the specific questions to be investigated prior to the initiation of the evaluation.
 In this way, the evaluator clearly defines the questions and areas of concern that guide the entire evaluation. This approach has been termed a “minimalist approach,” because it provides focused support and information

for the trier of fact in resolving a child custody dispute.
   Thus, an important responsibility of the child custody evaluator is to take the legally relevant dimensions that are the court’s concern

and to define each dimension in a manner that allows for proper psychological assessment. This results in a reliable child custody evaluation. Moreover, the evaluator must also demonstrate

that these psycho-legal dimensions have an empirical foundation in the psychological literature, and that they are related to the questions that are before the court.
 This results in a relevant

child custody evaluation.
The scope of a custody evaluation is properly determined by the court’s order. Court orders regarding CCEs vary widely in the extent to which they specify the questions to be addressed by

the evaluator. Frequently, court orders simply direct the litigants to undergo an evaluation in accordance with a cited custody statute.  Alternatively, many orders request a “psychological evaluation” of the parent-litigants and their children. Too often, child custody evaluators do not further query the court or the attorneys involved in the case regarding the specific concerns that led to the order for evaluation. This common lapse on the part of evaluators constitutes poor practice.
 Moreover, it may reflect a lack of understanding that the proper role of a forensic specialist in assisting the trier of fact is to provide reliable psychological information that is relevant to the pending legal issue.

Judges and attorneys can greatly increase the utility of evaluations by crafting court orders that pose referral questions specific to each family. This practice increases the likelihood that evaluators will address matters of central importance to the litigation, and diminishes the likelihood that evaluators will address irrelevant issues that confuse the litigation and increase the cost of the evaluation. For example, in a case in which one party has made allegations of excessively harsh physical discipline against the other, useful referral questions might focus on issues such as the manner in which each parent disciplines the children, the manner in which the children respond to each parent’s behavior management strategies, whether the children fear the parent against whom the allegations were made, and each parent’s capacity to tolerate frustration.
In the context of defining the scope of the evaluation, problems of reliability refer to instances in which the evaluator uses unreliable methods or goes beyond the scope of his or her training and expertise in offering opinions to the court. For example, many child custody evaluators go beyond their expertise in offering opinions on issues such as the comparative educational quality of school districts, the quality of community life in a particular geographic area, or the benefits of certain financial arrangements. When evaluators engage in this practice, they are no longer properly testifying as experts.  

Problems of relevance refer to instances in which the evaluator offers opinions about issues irrelevant to the pending legal issue, or fails to explain the relationship between the parties’ observed capacities and the pending legal issue. A particularly problematic situation can arise when an evaluator offers opinions about issues that are both irrelevant to the pending legal issue and highly prejudicial.  For example, consistent with their primary training as clinicians who diagnose and treat psychiatric disorders, many child custody evaluators routinely report psychiatric diagnoses for both parent-litigants. We maintain that it is poor professional practice for evaluators to report such diagnoses in the absence of any indication that the court has concerns about the parents’ diagnostic status, and in the absence of any demonstration how these diagnoses impact the litigants’ capacity to parent.  Placing a child in the primary custodial care of a parent suffering from “Generalized Anxiety Disorder and Personality Disorder Not Otherwise Specified, with avoidant and obsessive-compulsive features” sounds almost negligent—despite the fact that this diagnosis may have nothing whatever to do with care giving capacity.
B. Use Forensic Interview Techniques

A CCE represents an assessment of two parents’ comparative custodial strengths and limitations. Thus, the evaluator must gather interview information regarding the litigants’ parenting competencies according to variables that are directly related to the pending legal issue. This includes gathering information regarding, among other relevant variables, the parents’ respective capacities to nurture, support, discipline, instruct, and supervise their child. In this manner, the evaluator will be able to compare and assess the parents’ responses to interview questions that are

directly relevant to the court’s concerns. Moreover, the evaluator must make direct comparisons of similar sets of parental competencies to reach conclusions that will be of use to the court.

The child custody evaluator ensures the relevance of the interviews by asking questions that directly relate to the pending legal issue. According to the functional approach to CCEs,
 a

parent’s past and present caretaking abilities are of greater relevance than distal events that do not relate to parenting. For example, in a case in which there are concerns regarding one parent’s alleged propensity for harsh corporeal discipline, the evaluator should interview both parents about their disciplinary styles, behavior management strategies, methods of dealing with frustration, and beliefs regarding concepts such as obedience and deference to authority. Issues such as a parent’s work history or prior romantic relationships may indeed have bearing on a given case, and we are not suggesting that evaluators should refrain from addressing topics not directly related to childcare. However, such issues should be evaluated within a prevailing discussion of functional parenting competencies. The evaluator’s primary interviewing goal should be to elicit information from both parents regarding their caregiving strengths and limitations.
The child custody evaluator ensures the reliability of the interviews by gathering a reasonably uniform set of interview data, and by examining a parent’s responses for consistency across various sources of parenting information. For example, a parent’s responses can be examined for consistency across time (i.e., a comparison of the parent’s responses to identical questions given at different times), across question formats (i.e., a comparison of the parent’s responses to structured and unstructured questions), across parties (i.e., a comparison of the parent’s responses to the responses given by the other parent, and/or by the children), and across collateral sources (i.e., a comparison of the parent’s responses with the responses given by collateral sources).

Returning to the case in which allegations have been made regarding one parent’s excessively harsh physical discipline, the evaluator can examine each parent’s responses to questions of disciplinary and behavior management strategies for consistency across a number of different sources of information. For example, one parent’s vociferous denial of allegations of excessive physical punishment may be contradicted by interview data generated by the other parent, by the children, by a variety of collateral sources, and by the allegedly abusive parent’s own responses to interview questions regarding parenting values and beliefs, disciplinary strategies, and frustration tolerance.
When reviewing a CCE, it is also important to assess the weight assigned by the evaluator to the interview data. In distinguishing between therapeutic and forensic roles, Stuart Greenberg

and Daniel Shuman state that forensic evaluators must use a higher level of scrutiny for interview information than do therapists.
 They note that forensic interviews take place in a significantly

different context than do therapeutic or diagnostic interviews. In a therapeutic interview, the patient perceives that there is benefit to providing accurate and detailed information about his or her emotional condition, with the expectation that such information will assist treatment. In this context, the patient is motivated to provide the therapist with information that is as truthful as possible, even if the patient harbors concerns that such information might create an unfavorable impression. In contrast, in a child custody interview, the parent perceives that there is benefit to providing complimentary information about his or her parenting, with the expectation that such information will assist his or her legal goal. In this context, the parent is motivated to supply the evaluator with caregiving information that is as favorable as possible, and to withhold information that might create an unfavorable impression of his or her parenting. Although it is possible that a given parent is being truthful and not attempting to influence the interview, it is more likely that the parent is attempting to positively influence the evaluator’s perception of the parent’s caregiving capabilities. It is important to remember that mental health professionals are not more skilled than are laymen at assessing the credibility of interview statements.
 Therefore, in a forensic context, evaluators should assess the utility of interview data by comparing them to other sources of information, and by searching for general trends and consistencies across multiple data sources.

One way that a child custody evaluator can increase the reliability and relevance of interviews is by using a questionnaire that asks parents a standard set of questions, while also providing for opportunities to ask questions regarding areas of functioning that may be unique to only one parent. This method is referred to as a semi-structured interview format.
 Unlike a fully structured interview format, which consists of a fixed set of questions that allow no opportunity for digression, a semi-structured format is sufficiently flexible to permit exploration of topics that are not predetermined but that may be of substantial importance nonetheless. Unlike an unstructured interview format, which lacks any predetermined questions, a semi-structured format is sufficiently methodical to permit the evaluator to ask the same set of general questions to each parent, while also permitting deviation from those questions into areas unique to that particular parent and his or her relationship with the child.
   In this way, while collecting a set of data common to both parents, the evaluator can pursue additional areas that are specific to one parent

or to the context of the evaluation. Therefore, the use of a semi-structured interview protocol provides a systematic and scientific means of data collection that is consistent with evidentiary requirements for scientific information.

When evaluating the quality of interviews in the context of a CCE, attorneys should be attentive to problems of reliability and relevance. Problems of reliability refer to the evaluator’s gathering of interview data in a subjective, partial, or unscientific manner. One example of a reliability problem is “confirmatory bias,” or an evaluator’s tendency to seek out data that supports his or her preconceived hypothesis, and to ignore data that is inconsistent with that hypothesis.
 Confirmatory bias can significantly distort the reliability and utility (validity) of interview data, and can lead the evaluator to inaccurate or one-sided conclusions unsupported by other evidence.
Gould provides an excellent example of how confirmatory bias can diminish the reliability of interview information in a CCE: The evaluator directed the judge to pay particular attention to the father’s interview data. It was highly credible, she testified. The father had been living with his 17-year-old son for about a year. Each had a history of relationship difficulties with the mother. The evaluator interviewed the father and son over 3 days. She concluded that the father and son had an accurate view of the mother. Their opinions were judged to be credible and consistent. Based solely upon the information drawn from the father’s and son’s interviews, the evaluator concluded that the mother was abusive and therefore a threat to her children.  Custody of all three boys was recommended to the father.  When the mother was interviewed, the evaluator began by complimenting her son and former husband for teaching her so much about their family life. She followed this statement with asking the mother, “How long have you been abusing your children?”  In the body of the report, the evaluator commented that as the interview with the mother continued, the mother appeared to become increasingly defensive and unwilling to provide detailed answers. The evaluator never saw how her opening comments frightened the mother, creating a cognitive set of caution and distrust. Based on the mother’s defensive responses, the evaluator concluded that the child’s credibility was firmly established.  When an independent evaluator became involved and gained access to collateral information, it became clear that the younger children’s teachers, coaches, youth minister, therapist and neighborhood parents described mother-child interactions as above average. These same sources described the father-child and father-mother interactions as significantly problematic. The father was a weekend alcoholic who often became violent and verbally abusive. Police records showed three arrests for DUI and one court appearance for disorderly conduct. The seventeen-year-old son had also been drinking for about eighteen months and developed a style of verbal abuse similar to his father’s. He had his license suspended until he was twenty-one for driving while under the influence. Father and son often drank together during the evenings.  Furthermore, test data revealed a father whose scores were significantly elevated on a number of scales suggestive of severe psychopathology. Elevation on each scale was tied directly to collateral data supportive of the father’s substance abuse, disregard for rules, and highly suspicious beliefs.   Finally, interview data from the younger children revealed children who were afraid of their father, particularly when he was drinking. In separate interviews, they reported that their older brother often hit them and verbally abused them while the father was in the kitchen observing their interactions, sipping a beer and doing nothing to intervene.
  

Problems of relevance refer to the evaluator’s gathering of interview data in a manner that fails to address the pending psycho-legal issue of comparative parenting capacity. One example of a relevance problem is the use of a traditional “clinical interview” in the context of a CCE.  The primary purpose of a clinical or diagnostic interview is the identification of psychopathology and emotional distress.  An additional purpose is the identification of intervention or treatment methods most likely to facilitate the subject’s recovery.  Unless the court will evaluate an issue regarding a parent’s diagnostic status or psychological wellbeing, clinical data regarding psychopathology is not relevant to the pending legal issue.  Child custody evaluators who engage in traditional clinical interviewing are not only likely to fail to adequately address the pending legal issue, but are also on a “fishing expedition” for psychopathology that can lead them astray from the court’s need for reliable and relevant information.

C. Psychological Testing with Objective and Self-Report Measures
The purpose of psychological testing in CCEs is to provide the court with a set of objective scientific data. Psychological tests can provide a reliable and valid set of data that allow for more precise measurement of individual characteristics than can be obtained from interviews alone. Along with data generated by other sources of information, psychological test data can provide objective support to an expert’s opinion and produce data grounded in empirical research.
 Moreover, the objective data generated by psychological tests can balance the bias and potential errors inherent in clinical interview data.
 By using multiple tests, the evaluator can search for trends across the data, and can cross-check his or her hypotheses. By incorporating multiple measures of multiple dimensions of functioning, the evaluator can gather a wide range of information with which to understand each parent’s comparative caregiving strengths and limitations, both as compared to one another and as compared with a group of peers.

In his analysis of the role of psychological testing in forensic evaluation, Kirk Heilbrun lists seven criteria that should be met by assessment instruments used in a forensic context.
  Heilbrun states that tests used in forensic mental health assessment should be: (1) commercially available, adequately documented in technical manual, and reviewed in at least two professional sources; (2) sufficiently reliable; (3) relevant to the ultimate legal issue, or to a psychological construct underlying the ultimate legal issue; (4) administered in a standard manner; (5) applicable to the population being assessed; (6) evidencing an objective test format with an actuarial basis for diagnosis and prediction (as opposed to a subjective or impressionistic interpretive method); and (7) amenable to the explicit assessment of response style. Essentially, these seven criteria demand that assessment instruments used in a forensic context be both reliable (i.e., valid) and relevant.
 
Important considerations in choosing a psychological test include published psychometric data supporting its reliability and validity, its acceptance as scientific evidence in other jurisdictions, its relevance to the psycho-legal questions being examined, and its basis in scientific theory.
An additional consideration is that the assessment instrument should be a tool generally relied upon by professionals in the field for use in child custody matters.
 Finally, the test should generate hypotheses that are directly relevant to the psycho-legal questions posed by the court. For example, in the assessment of parental competencies, several personality tests are available that may be used to generate hypotheses about whether measured personality features influence an individual’s parenting. However, it is important to note that no personality tests measure parenting competency, nor has any constellation of personality traits been linked to skill as caregiver.
 It is impossible to determine from test results alone if a parent’s measured response patterns are related, either directly or indirectly, to parenting competencies.

When discussing test results, child custody evaluators must remember that whether the test results accurately describe a parent is dependent upon the degree to which other sources of information

provide confirming or disconfirming data. Current forensic practice is to frame psychological test interpretations as hypotheses or general trends, and to avoid considering test results in isolation.
 Similarly, current forensic practice is to describe interpretative statements as actuarial and expert predictions based upon test results. Personality test results may indicate that a parent exhibits characteristics similar to individuals with similar response patterns; however, such test results are probabilistic in nature. Moreover, evaluators should interpret test results cautiously and in light of other data collected from multiple sources.
 It is critical that the evaluator understand that test results provide only hypotheses, which then must be subjected to verification from alternative data sources.

Whether the tests are accurate enough for such use is an open question; and such tests raise concerns of cultural, educational, and socioeconomic bias. Moreover, characterizing individuals as bad parents based on “pervasive traits which no form of intervention will change” is inconsistent with the goal of fostering parental improvement. Finally, the use of psychological tests in a forensic evaluation should include a discussion of the limitations of the test data.

Examination of the scientific integrity of the measurement tools used in CCEs goes to the heart of the question of reliability.  If an evaluator elects to use a given measurement tool in a CCE, the tool should evidence an appropriate level of scientific reliability and validity with regard to the specific issue in dispute.  Such psychometric information allows the evaluator to consider the strength and limitations of the test data; without such information, evaluators have little ability to gauge the accuracy of the data upon which their conclusions are based. If a test used to measure a factor does not have adequate reliability, then the data upon which the evaluator’s interpretations, conclusions, and recommendations are based will be seriously flawed.
    Moreover, if an  evaluator elects to use a given measurement tool in a CCE, the evaluator should provide information about whether the instrument in question has normative data for male and female custody litigants (and, if so, how each parent’s scores compare to such normative data). An increasing pool of empirical data is developing with regard to how male and female custody litigants score on a number of psychological tests commonly used in CCEs.

In addition to demonstrating reliability, psychological tests ought to yield data that are relevant to the issues of concern to the court. In other words, psychological tests used in CCEs should demonstrate a valid scientific connection to the pending legal issue. For example, many evaluators use the Minnesota Multiphasic Personality Inventory - Second Edition (MMPI-2) and the Millon Clinical Multiaxial Inventory - Third Edition (MCMI-III) in child custody evaluations.
Although neither test directly measures parenting capacity, the inferences drawn from these tests may provide useful information about a parent’s personality characteristics and emotional style. These constructs are relevant in the context of a CCE because a parent’s psychological functioning is relevant to the issue of comparative custodial suitability.   Normative data regarding the male and female custody litigants have now been published
 that enable evaluators to compare a given parent’s scores on the MMPI-2 and MCMI-III to normative scores obtained by other custody litigants, thereby further increasing the relevance of the obtained data.

In the context of psychological testing, problems of reliability refer to the use of measurement tools that lack the requisite scientific reliability and/or validity. One example of a reliability problem is the use of projective drawings to make inferences about a parent’s psychological functioning, or about the issue of comparative parenting ability. Projective drawings lack the necessary validity and reliability for admissibility in court.
 At a minimum, the subjectivity of the administration and interpretation procedures for projective drawings render them inappropriate for use in a legal proceeding. No normative data exist regarding the personality correlates of projective drawings among adults. Similarly, no empirical behavioral science literature exists demonstrating that projective drawings are related to any specific element of a parent-child relationship, or are predictive of any particular parenting practices or developmental outcomes.  It therefore constitutes poor professional practice for an evaluator to render psycholegal conclusions about adult personality structure and psychological functioning on the basis of projective drawings.

The use of psychological tests that do not provide data that is related, either directly or indirectly, to the pending legal issue raise issues of relevance. For example, many child custody evaluators administer measures of intellectual functioning to each parent.
 However, unless specific concerns arise regarding a parent’s intellectual functioning, such data will be irrelevant to the evaluation. In other words, a psychological test ought to provide data that is useful in answering some question or issue before the court. Therefore, unless parental intellectual functioning is an issue before the court, there is no psycholegal reason to administer such a test. Significantly, there exists no empirical data to suggest that parents of above-average intellectual functioning provide more competent parenting than do parents of average intellectual functioning. Similarly, there exists no empirical data that links above-average intellectual functioning with superior caregiving skills or with any uniquely positive elements of a parent-child relationship. One parent’s superior scores on a test of intellectual functioning might inadvertently

give the court the incorrect impression that the “smarter” parent will make the “better” parent. In such an instance, the presentation of data that appears to suggest a scientific comparison but

does not will be more prejudicial than probative.  Once an assessment tool is identified in a report as a psychological test, and if the case is in a state in which Daubert is accepted, the expert should be prepared to defend the choice and the use of a particular test in a Daubert challenge. Such a challenge may include explaining to the judge information about a test’s underlying theory of science, whether it has been published in a peer-reviewed journal, status as a current standard among the psychological community, psychometric data about its reliability, validity, base rate estimates and its falsifiability.

If the expert bases his or her opinion on a certain instrument, that instrument’s scientific validity for the purpose used may be the focus of a Daubert challenge. If the expert bases his or her opinion on a particular methodology, then it is the methodology that will be the focus of a Daubert challenge.  With respect to psychological testing, there are two ways to approach a Daubert challenge: First, focus attention on each test used in the battery of tests. Most of the psychological tests and measures used in child custody evaluations might have difficulty surviving a Daubert challenge because the tests have not been developed for use in child custody assessments. Therefore, the expert should not base his or her opinion upon the results of a specific test or a specific set of tests.
Second, the expert should focus less attention on individual tests and more attention on the scientific methodology used in the evaluation process. Rather than examining each test used in the evaluation process, the evaluator describes the usefulness and breadth of data from alternative independent sources of information.  As noted in Daubert: “Scientific methodology today is based on generating hypotheses and testing them to see if they can be falsified; indeed, this methodology is what distinguishes science from other fields of human inquiry.”
  The evaluator must describe how information from any one data source may be used to generate hypotheses about the parent, the child, or the family. It is important to describe how information from one source of data is used to confirm or disconfirm hypotheses generated from other independent sources of information.  One view is that psychological test data are weighed no more heavily than collateral data or direct observational data. Another view is that psychological testing should be weighed more heavily than other sources of data because a well-developed test will have standardized norms, quantitative measurements, multiple validity studies, standardized observational conditions and other psychometric properties.
How the usefulness of data is weighed from different information sources depends on the characteristics of each case. It is the convergence of independent sources of data that help to make one hypothesis more likely than another to be supported, and the weight assigned to each information source may vary from case to case depending upon the quality of the data and the way in which the data may be interpreted within the larger context of the family system.  In reality, Daubert challenges are rarely used in child custody cases. If it is a Frye jurisdiction, the task of the lawyer may be very different in defending the use of a psychological test or measure. Several publications describe how psychologists and other mental health professionals use psychological tests in custody evaluations,
 and a number of upcoming articles investigate evaluators’ knowledge of Frye and Daubert issues when selecting and interpreting psychological tests.
 Based upon a Frye standard, it is possible that the use of the House-Tree-Person test, Sentence Completion test or Themetic Apperception Test would be ruled admissible because of their general acceptance among evaluators as reported in these peer-reviewed articles.

It is the intention of the current APA Ethics Code and the Specialty Guidelines for Forensic Psychologists to focus attention on the reliability, validity and relevance of tests and measures used in a forensic context. A test that is widely used by colleagues does not mean that the test is psychometrically sound.  An assumption built into the Frye standard is that a test would not be commonly used among professionals in a field if its reliability had not been previous demonstrated. As summarized previously in a recent Illinois State Supreme Court decision, “A technique, however, is not ‘generally accepted’ if it is experimental or of dubious validity. Thus, the Frye rule is meant to exclude methods new to science that undeservedly create a perception of certainty when the basis for the evidence or opinion is actually invalid.”

Such is not the case with many assessment techniques used in the child custody field. Many clinical assessment techniques drawn from clinical practice have been used in child custody

evaluations and, until recently, have been accepted as commonly used among custody evaluators despite their lack of reliability and relevance.
  The use of unreliable, clinically derived techniques such as human figure drawings, sentence completion tests and other similar projective techniques may have earned a place in the scientific community and have undeservingly created a perception of reliability when, in fact, there is no basis for such belief. An assumption of the Frye standard that a principle or technique is not generally accepted in the scientific community if it is by nature unreliable does not appear to be reflected in custody evaluators’ historical use of projective techniques. Unreliable methods and the interpretation of unreliable information that has been drawn from those unreliable methods have been used as a basis upon which evaluators have offered opinions about custodial placement and visitation access. Reliance upon unreliable techniques serves neither the families nor the courts. Fortunately, child custody evaluators increasingly focus on the use of reliable and relevant assessment techniques.

D. Direct Behavioral Observations of Parent-Child Interactions
When a forensic evaluator is assessing a parent’s caregiving capacities, the evaluator must engage in direct observation of parent-child interactions.
 This is true regardless of whether the

evaluator is assessing child custody, parental competency, or parental risk to the child and is expressly stated in the professional guidelines.
 For example, the Guidelines for Child Custody

Evaluations in Divorce Proceedings state that a child custody evaluation should include “an evaluation of the interaction between each adult and child.”
 Direct behavioral observation can provide information about a parent’s caregiving strengths and weaknesses, such as a parent’s communication skills, perception of the child, provision of structure and support, manner of expressing love, manner of providing discipline and knowledge and expectations regarding the child’s developmental needs and abilities.  Since the heart of any CCE is the relationship between parent and child, direct behavioral observation increases the relevance of the data. Moreover, since observation provides an opportunity to test hypotheses regarding parental strengths and weaknesses, direct behavioral observation increases the reliability of the data.  Observation of parent-child interactions can occur in structured or unstructured formats. Structured observational formats typically require a parent and child to engage in a series of tasks, or require an observer to score the parent and child according to a series of interactional ratings. For example, the Parent-Child Early Relational Assessment
 is a structured parent-child observation system that can be used to assess the quality of the relationship between a young child and his or her parent. The parent and child are observed interacting during four segments of an observational protocol: a feeding exercise; a structured task(e.g., reading); free play; and a separation and reunion.
 Unstructured parent-child observation consists of simply observing the parent and child together in an office setting or a naturalistic environment such as the home, where observations can be made of daily activities such as meals and bedtime routine.
 In practice, Marc Ackerman and Andrew Kane are likely correct in their assertion that “[t]here are probably as many different ways to perform observations as there are evaluators.”

Regardless of the setting and structure for the observation, the evaluator’s task is to assess the nature and quality of the interactions between the parent and child, including assessing such critical issues as the way in which the parent expresses love, affection or support to the child; the way in which the parent provides discipline or structure to the child; the parent’s capacity to understand and respond to the child’s cues; the parent’s capacity to experience the child as a separate individual, with distinct preferences and relationships; the parent’s sense of enjoyment or competence in the parenting role; and the parent’s sense of frustration or inadequacy in the parenting role.  Careful observation of parent-child interactions can be significantly revealing, as the evaluator has the opportunity to witness patterns of interaction outside the parent’s awareness. For example, phenomena such as a parent’s sour expression when the other parent is mentioned or a parent’s repeated depreciation of the child in an attempt to be educative may become obvious during an observation session.  Even more important, the child’s responses to parental behavior also become clear. An example follows: During interviews, Ms. Jones seemed overly concerned with her four-year-old son’s cognitive development to the exclusion of almost all other aspects of the child’s development. Instructed by the evaluator to bring materials to the observation session with which she and her son would like to work, Ms. Jones brought in a large shopping bag full of reading material and games designed to teach arithmetic.  She proceeded to invite the child to work with them. To the evaluator’s surprise, the child instantly cuddled up to his mother, who put her arm around him with warm affection. He worked assiduously at the games with evident delight. When he grew tired of an activity, he readily communicated this to his mother; his mother repeatedly responded by encouraging him to select an activity he would enjoy more or by gently telling him that the activity was difficult at this point in time but that she was sure he could do it if he persisted.  Observing the mother and child together, the evaluator concluded that the mother’s style, which might have been problematic for some children, worked extremely well for her son.
Problems of reliability can occur when an evaluator offers conclusions in the absence of any observational data. For example, many evaluators describe observational sessions as revealing “a warm relationship” or “a positive attachment,” without elucidating the data upon which these conclusions are based.  In the absence of any observational data to support this conclusion (e.g., warm physical contact, gentle redirection, verbal praise and encouragement), it is not possible to assess the reliability of the evaluator’s conclusions. Problems of relevance can occur when an evaluator offers peripheral data that lack any relationship to the underlying psycholegal issue of comparative parenting capacity.  For example, some evaluators report observational sessions as verbatim transcripts and do not appear to employ any guiding observational methodology. In the absence of a conceptual framework with which to organize and understand observational data, it is likely that the evaluator’s conclusions will lack the requisite relevance.

Finally, videotaping behavioral observation sessions can facilitate both the reliability and relevance of the data gathered.  Currently, the videotaping of such sessions is uncommon in most jurisdictions. Videotaping has some disadvantages, including cost, time and potential evidentiary problems. However, videotapes can provide a particularly informative record of parent-child interactions. Reviewing the videotape can allow the evaluator to observe exchanges that went unnoticed during the observation session itself. Moreover, videotaping permits third parties (such as the court) to see the data described in the evaluator’s report, including gestures and vocal tones, which can be extremely significant. We believe that because videotaped recordings provide one of the best means of reducing reliance on impressionistic descriptions of parent-child  nteractions and thus increase the reliability of behavioral observations, legal professionals should encourage videotaping of observation sessions whenever practical.

E. Interviews with Collateral Sources and Review of Relevant Records

The acquisition of reliable and relevant collateral information is arguably the most important component of a child custody evaluation. Forensic evaluation differs from clinical evaluation in its emphasis on establishing historical truth.
 Forensic evaluators can utilize collateral data sources to help determine the facts underlying the psycholegal issue before the court.  Collateral data serves a number of important functions in a CCE. First, such data can support or contradict a custody litigant’s allegations regarding comparative parenting competency. Second, such data can control for the potential effects of deception and malingering, since parents may—intentionally or unintentionally—distort information in a manner that serves their legal position. Third, such data can provide a way for the evaluator to increase the confidence of interpretations and conclusions, because the obtained information derives from sources external to the evaluation and provides external validation in support of one or more hypotheses. Fourth, such data can make a significant contribution to an understanding of the litigant’s behavior prior to the current legal dispute. For example, in a child custody case, collateral interviews can provide historical data about the parent-child relationship that may be critical to the examiner, yet otherwise unavailable.
The decision to interview collateral sources should be “based upon criteria of relevancy, reliability and necessity.”
 A more valuable collateral source will be one who is not related to either parent and who has no vested interest in the outcome of the evaluation. We support William Austin’s model
 of diagramming collateral sources as a series of concentric circles in which more distant emotional relationships with the litigants produce more neutrality. According to this diagrammatic model, inner circles are occupied by family members and friends; circles of middle distance are occupied by individuals such as coaches and scout leaders; and outer circles are occupied by individuals such as pediatricians, teachers and other community professionals. The reliability of collateral interviews is increased when the evaluator uses neutral, non-aligned sources who can provide a credible view of the litigants’ parenting over time. The relevance of collateral interviews is increased when the evaluator gathers information about a parent’s real-life caregiving practices, competencies, and difficulties.
 Any competent CCE must include information about how the parent and child operate in the real world, outside the artificial and contrived circumstances of the evaluator’s office. Obtaining information from people who have direct observational knowledge of the parent and child in different situations is often the most important data obtained in a CCE. Evaluators can also interview sources who do not have knowledge of parent-child interactions, but who have observational knowledge of the child’s functioning and adjustment in a variety of domains (e.g., academic, social, emotional), such as teachers or day care providers.  Problems of reliability can occur when the evaluator interviews individuals who are aligned with one litigant and are therefore personally invested in the outcome of the litigation.  Examples of such individuals include a litigant’s parents, siblings or new spouse.
 Although it will be helpful to talk with such individuals, it is critical that the evaluator treat their reports similarly to information from the parent-litigants themselves: as data that may be intentionally or unintentionally biased, and that therefore must be corroborated with other sources of information. The more emphasis an evaluator places on collateral informants from within the parent’s close emotional circle, the greater the likelihood that the obtained information is biased.  Conversely, when information from a parent’s close friends and family is corroborated by information from neutral and non-aligned informants, an evaluator can have greater confidence in the accuracy and utility of the information.  Problems of relevance can occur when the evaluator accepts and considers information not relevant to the issue of comparative parenting capacity. For example, parents may ask their family and friends to provide letters that serve as “character affidavits” attesting to the parent’s good will and moral character.

When such letters are provided by friends or co-workers who have no observational knowledge of parent-child interactions and little or no knowledge of the child involved in the dispute, they lack the requisite relevance to be of use. There may be cases in which such information is of use, and we are not suggesting that evaluators should never consider input from friends or co-workers. However, in our experience, these letters rarely contain any information relevant to the issue of parenting capacity.

IV. Complex Issues in Child Custody Evaluations: Domestic Violence and Child Alienation

It is particularly important for legal professionals to assess the reliability and relevance of CCEs in complex cases that involve allegations of domestic violence, abuse or child alienation.  The forensic assessment of such allegations remains a controversial topic in CCEs.  These assessments present a unique challenge because of the complexity of psychological variables involved in a comprehensive assessment and because of the social policy implications and political passions that are evoked when such allegations are part of a custody case.  Writing about allegations of domestic violence in the context of child custody litigation, Austin notes, “there is probably no forensic question on which overreaching by mental health professionals has been so common and egregious.”
 Overreaching occurs because evaluators reach conclusions based upon inadequate or incomplete data, or upon outdated research or personal beliefs presented as professional judgments.  

Significantly, a relationship exists between allegations of child alienation and domestic violence. Recently, the concept of alienation has undergone both revision
 and critique.
 Child alienation is currently viewed as a family system process in which the alienating parent, the alienated parent and the child all contribute to dysfunctional relationships within the family system.  One important criticism of CCEs that assess for domestic violence or child alienation is that evaluators often are poorly trained to discriminate alienation from abuse. A parent who has been abused, or who is protecting a child from abuse, may appear to be alienating the child from the abusive parent when, in fact, the protective parent is attempting to keep the child safe.  As a result of this criticism, some researchers have re-conceptualized alienation by looking at the child’s behaviors and attachments and assessing whether the parent’s behaviors may be alienating in nature.
 
These researchers have proposed a series of areas to explore in determining whether abuse and/or alienation are present in a custody case. Among the questions to investigate are: 

(1) is there a problem with the child’s attachments?;

(2) is there a problem with the child’s behavior?; 

(3) if so, is there a reality-based reason for the child’s troubled behavior?; 

(4) are there reasons to believe that the child has been exposed to some form of abuse; 

(5) are there reasons to believe that the child has been the victim of some form of abuse?; 

(6) are there reasons to believe that the child has interpreted events as abusive?; and 

(7) if the child has been exposed to or a victim of abuse, is the abuse “pure abuse” or is it  combined with alienation dynamics?

The competent evaluator needs to be aware of how different factors are empirically linked to specific areas of family functioning.  The competent evaluator also needs to systematically explore each of the variables known to be associated with different forms of violence and maltreatment. For example, if a referral question focuses attention on partner violence during the marriage, the evaluator must explore concerns about child abuse perpetrated by each parent, and not merely by the alleged aggressor.
V. Considerations in Using Mental Health Professionals in Child Custody Litigation

Given the above analysis of methodological problems common to CCEs, a threshold question in the preparation of a custody dispute case is whether to use a forensic mental health expert at all. In cases in which the facts clearly mitigate in favor of one parent and against the other as custodian, expert testimony may add little or no new information. Conversely, a CCE will be indicated in cases in which expert testimony can assist the trier of fact in understanding the evidence or in determining the facts at issue and when the expert is qualified by adequate knowledge, skill, experience, training or education.

If lawyers are generally ill-prepared to cope with scientific and technical material, many mental health professionals are similarly unprepared to work with legal concepts and evidentiary issues.

Nonetheless, forensic training is more available in the mental health field than is behavioral science and research training in the legal field. The preferred custody expert is one who has had significant education in the area in which he or she is opining, as well as experience with the rules of evidence.
   Review and verification of the expert’s curriculum vitae is essential; copies of prior forensic mental health reports and authored articles may also prove useful. If psychological tests will be used, the expert can be asked for a copy of the manual and any articles in the legal and scientific literature that explain or critique the tests and their application in CCEs.   Local rules will govern discovery opportunities with respect to adverse expert testimony. To the extent permitted by local law, production can be demanded of all notes and material in any media (including electronic media), and any test results (including raw data). Practitioners should demand an index of any material asserted to be privileged, the nature of the material, and the basis for the assertion of privilege. This can constitute the foundation for a subsequent motion to compel production or an in camera inspection of the material asserted to be privileged.  Finally, since most law school curricula do not include statistics or research methodology classes—fields of learning essential to the litigation of admissibility issues and the examination and cross-examination of scientific experts—counsel may wish to hire a consulting expert who can explain the scientific methodology underlying the expert’s opinions, critique flawed or unscientific methodologies and assist in preparing direct and cross examination.

VI. Ethical Principles of Psychologists and Code of Conduct Relevant to Daubert

The American Psychological Association’s Ethical Principles of Psychologists and Code of Conduct (Ethics Code) set forth enforceable rules for conduct as psychologists.
 The Ethical Standards (ES) are not exhaustive: if conduct is not specifically addressed, it does not mean the conduct is ethical or unethical.  The newest version of the Ethics Code came into effect on June 1, 2003, and amended the 1992 version of that Code. The amended Code is designed to give the psychologist a greater ability to exercise professional judgment regarding the appropriate response to a variety of situations, in part by increased use of the terms like “reasonably,” “appropriate,” and “potentially,” and decreased use of “must” or “should.” The general directive is to do what a “reasonable psychologist” would do.
  The Ethics Code applies only to psychologists’ activities that are part of their scientific, educational, or professional roles as psychologists (i.e., counseling, clinical, research, teaching, forensic activities), not their private conduct. Further, a finding that a psychologist has violated a provision of the Ethics Code is not intended to be a basis of civil liability against that psychologist. A psychologist who violates the Ethical Standards faces sanctions ranging from educational advisories to an expulsion from the

APA (if he/she is a member).  

Several Ethical Standards have specific relevance to the requirements set down by the Court in Daubert.
1. ES 9.01(b) – “Except as noted in 9.01(c), psychologists provide opinions of the psychological characteristics of an individual only after they have conducted an examination of the individual adequate to support their statements or conclusions. When, despite reasonable efforts, such an examination is not practical, psychologists document the efforts they made and the result of those efforts, clarify the probable impact of their limited information on the reliability and validity of their opinions, and limit the nature and extent of their conclusions or recommendations.”

Exception – ES 9.01(c) – “When psychologists conduct a record review or provide consultation and an individual examination is not necessary for the opinion, psychologists can explain this and the sources of information on which they based their conclusions and recommendations.”
  This Ethical Standard specifically addresses the importance of in-person evaluations of individuals about whom psychologists will offer a professional opinion. Under this standard, with few exceptions, psychologists must conduct individual examinations sufficient to obtain personal verification of information on which to base their professional opinions and refrain from providing opinions about the psychological characteristics of an individual if they themselves have not conducted an examination of the individual adequate to support their statement or conclusions.
2. ES 9.02(a) – “psychologists administer, adapt, score, interpret, or use assessment techniques, interviews, tests, or instruments in a manner and for purposes that are appropriate in light of the research on or evidence of the usefulness and proper application of the techniques.”

3. ES 9.02(b) – “psychologists use assessment instruments whose validity and reliability have been established for use with members of the population tested. When such validity or reliability has not been established, psychologists describe the strengths and limitations of test results and interpretations.”
  A psychologist should ensure that a test has been validated for use with individuals of the age, gender, ethnicity, etc. of the client. Some of this information will come from the test manual.  The psychologist also needs to be sufficiently familiar with the research on the test to be able to assess whether new research supports or questions particular uses of the test or interpretations of the results. If a test is used despite the lack of research-based support for the particular use, the psychologist is required to specify why it was used, the advantages of using it and any limitations on interpretations and recommendations as a result of its use.

4. ES 9.06 – “When interpreting assessment results including automated interpretations, psychologists take into account the purpose of the assessment as well as the various test factors, test-taking abilities, and other characteristics of the person being assessed, such as situational, personal, linguistic, and cultural differences, that might affect psychologists’ judgments or reduce the accuracy of their interpretation.  They indicate any significant limitations of their interpretations.”

5. ES 9.08(a) – “Psychologists do not base their assessment or intervention decisions or recommendations on data or test results that are outdated for the current purpose.”

VII. Conclusion

Given the psycholegal import of CCEs, it is imperative that forensic mental health professionals tender evaluations that have been conducted with due regard for scientific methodology,  behavioral science literature and ethical guidelines. Evaluators who purport to assess the best psychological interests of children involved in custody disputes must take precautions not to inadvertently harm those interests. As Chief Justice Frank D. Celebrezze of the Ohio Supreme Court wrote, “While statues can be amended and case law can be distinguished or overruled, we take judicial notice of the fact that children grow up only once. When a mistake is made in a custody dispute, the harmful effects are irrevocable.”
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42 United States Code § 5105a. Protective Parent Reform Act
This Act shall be known as the "Protective Parent Reform Act." The purpose of this Act is to correct the trend in child custody and visitation cases wherein abused children, and children in homes where domestic violence exists, are placed by courts in the custody of the abusive or violent parent with the protective parent's custody, visitation, and contact with the child limited. 

For any State or public agency to receive any assistance under the provisions of §§5106, 5106a, 5106(c), or 5116, for fiscal year 2005 and any year thereafter, the State or the State in which the public agency applicant is situated must demonstrate that effective June 1, 2005, the following safeguards have been effected and implemented either by statutory enactment or court rule promulgated by the highest court in the State, with such enactment or court rule applicable statewide in every court having jurisdiction over child custody, parental visitation, parenting time, parenting plans, conservatorship of children, or any other issue involving the residence of a child and the contact between the child and his or her parents, incidental to or following separation or divorce, or in connection with a paternity case where the parents have were not married, to ensure that a parent who reasonably believes that his or her child is threatened by child abuse or domestic violence, perpetrated or allowed by the other parent is not punished by the court, or otherwise penalized by loss or limitation of custody, contact, or visitation with his or her child, or the child denied the custody and contact with that parent, for that parent's having such reasonable belief and for acting lawfully in accordance with such belief: 

(1) The prohibition against ex parte contacts with the judge hearing a child custody or child visitation case, as defined and controlled by state law, shall be specifically made applicable to child custody and child visitation cases, and shall, in addition to the general applicability of the prohibition, specifically include contacts between judges and guardians ad litem, minor’s counsel, custody evaluators, mental health professionals, mediators, screeners, and other such persons traditionally participating in child custody and visitation cases. 

(2) The roles of guardians ad litem, minors' counsel, and children's attorneys shall be limited to advocating for the wishes of the child at issue, and to participating in the court proceedings by presentation of evidence and argument in the same manner as a parent's attorney. Such persons shall be prohibited from substituting their own opinions and judgments for the wishes of the child, submitting evidence which would be excluded under the applicable evidence law if tendered by any other party, and in no case shall such person be deemed a quasi-judicial officer or be granted any fact-finding role. This provision shall not require a State to mandate an attorney to represent any child in custody or visitation cases, but shall only be interpreted to the limit the role of such person when provided. 

(3) Parents shall be provided full and timely access to all custody and mental health evaluations and reports which are to be considered in any custody or visitation proceeding, including all underlying data for such evaluations and reports, and shall be afforded the opportunity to depose prior to the trial and to cross examine at trial any and all mental health or custody evaluators who will testify in a custody or visitation proceeding. 

(4) No expert opinion or expert evidence attempting to discredit a parent's motivation for asserting that his or her child is abused or at risk of the effects of domestic violence committed by the other parent, or attempting to discredit a child's report of such abuse or violence, shall be allowed in a custody or visitation case unless that opinion or evidence is based on concepts and theories generally accepted by the scientific community and supported by credible and admissible evidence of facts which can be established independently of that expert's opinion. 

(5) Due process shall be afforded all parents in such custody and visitation cases, and such custody and visitation decisions removing custody, visitation, or contact from a parent who believes or asserts that his or her child is the victim of abuse or the effects of domestic violence perpetrated by the other parent shall not be made on the basis of written declarations or affidavits, or without adequate written advance notice and the opportunity to be heard as defined by state and federal constitutional law, even on a purportedly emergency basis, simply because that parent holds that belief. Furthermore, no such parent shall lose custody, visitation, or contact with a child based only on the opinion of a mental health professional that such parent is at risk of unlawfully fleeing with the child, unless credible and admissible evidence independent of the professional's opinion establishes that parent's plan or intent to flee. 

(6) Court sponsored mediation, conciliation, and intake screening programs shall not make recommendations or fact-finding reports to the judge regarding child custody, visitation, or contact unless all parties freely agree in advance of the transmittal of such report, and any parent shall have the right to contest the report. 

(7) No findings by any child protection agency shall be considered res judicata or collateral estoppel, and shall not be considered by the court unless all parents are afforded the opportunity to challenge any such determination. 

(8) Whenever child abuse or domestic violence is an issue in a child custody or visitation case, no mental health professional or child custody evaluator who lacks specialized training and experience in child abuse or domestic violence relevant to the specific allegations shall be appointed by the court to conduct any evaluation in the case. 

(9) Admissible evidence of child abuse or domestic violence shall be considered in any child custody or visitation case. 

(10) No parent shall be deprived of custody, visitation, or contact with his or her child, nor restricted in such custody, visitation, or contact, nor shall such a child be placed in foster care, simply because that parent reasonably believes that his or her child is the victim of child abuse or the effects of domestic violence, and acts lawfully in response to such reasonable belief to protect the child or to obtain treatment for the child. 

(11) No valid final order of protection or domestic violence restraining order rendered pursuant to the State's domestic violence or family violence protection statutes and filed with the State's protective order registry shall be violated by the award of custody or visitation to the perpetrator of domestic violence where such is prohibited by the domestic violence order of protection then in effect. 

Notes on Proposed Legislation written by Doreen Ludwig

· Independent review and accountability. States would not be eligible for child abuse grants without provisions.  Are these provisions already in PA law, ie. 23 P.C.S. 5303(a) the custody code.  But what happens if a trial court does not follow the law???  The the higher courts do not permit appeals. 

· How about acknowledging that abuse is often the cause of divorce or relationship breakdown???  Many first instances of abuse occur at pregnancy or upon leaving the relationship (escalation)??

· How is abuse defined?  How is evidence confirmed?  Who will be the abuse “experts?”

· Any State who permits private attorney’s to perjure or die make unsubstaitiated accusations in pleadings or testiprompted client testimony.  Federal offices should have an investigative body to review states who permit perjury in divorce and claim custody evaluators etc are judges.  False reports are perjury.  States should have laws to recognize such.  Reports held to Frye or Daubet hearings.

· Conflict of interest, i.e. hearing master being married to ccustody evaluators law firm and sister in law  Social friends, courts having “favorite” evaluators.  Should keep records on who they use, qualifications including hands on training and experience (actual not theoretic or conferences).  

· 
 Provisions for use – could attorney come from children and youth, have hands on experience with abusers and victims, ie acknowledge it not dismiss.  Who pays?  There should be funds.  Parent review of the attorney.

· Custody evaluators also should not get quasi judicial role
·  Very Necessary  Courts must have immediate avenues for handling of false reports.  Any report claiming parental alienation should be immediately subject to review of ethics.  Rules of evidence.  No judge should deny witnesses or exhibits which prove the custody evaluator to be false.  Immediate stays and automatic stay if cross-examination, witnesses or exhibits were denied. Or if Judge cannot point to the place in the record for his order.

· Six month cooling off period.  Custody to primary caretaker.  Parents take time to move forward to come up with plans for future.

· 
 Evaluators must follow State Consolidated Statutes and Rules of Evidence.  Must explain their “abuse” ideology.  What is greater: Parental involvement or protection from abuse.  

· 
 Due process is defined as adherence to State Consolidated Statutes, cross-examination, witnesses, exhibits, appeals, ex parte hearings and orders, lack of Frye or Daubert Hearings (F.R.E. 702)

· Provisions for immediate stays for abuse of due process orders.  Prosecution or perjury used to limit parental contact.  

· 
 Mediation shall not be used to force victims to accept abuse.  Mediators shall act in the best interests of the child, shall not show preference towards one parent, shall not over-involve themselves in routine child care determinations such as hair cuts and activities.  Co-parenting therapists are included and shall foster an equal relationship between parents.  Shall be fully understanding of the dynamics of abuse and control and capable of distinguishing subtle attempts to control.  If parents are not able to mediate, conciliate or share decision making, there shall be immediate estoppel and immediate individual counseling including battering programs.  Each parent shall retain the right to self-determination that mediation of not safe.
· 
 Likewise, no parent shall be permitted to make allegations of abuse without investigation by an impartial, trained in abuse, child protective agency.  Or independent investigator.  ANY evidence of past abuse shall be considered a predeterminant of future abuse.  Any history of abuse SHALL remain a permanent part of the record and courts shall recognize that the abusive parent is not miraculously healed through counseling, that the victims are NOT responsible for the abuse and its aftereffects, that victims are entitled to protection from the abuser under international law, shall not be forced into any therapy that fails to validate the abuse.
· That abuse has long-term traumatic effects.  And there are situations where victims are entitled to         contact can be maintained through written format if physical contact is determined by the victims to be threatening.  
· Victims are the best exterminators of and interpreters of their experience.  
· Training shall be from domestic violence advocates and NOT trade associations or at trade conferences.  Training should include hands-on experience.  Or ideological pro-abuse theories    see notes under abuse.
· Courts shall publish and disseminate protocols on what is abuse and what is not.  Any evaluator or report shall disclose personal membership 
· Understanding of the difference between high-conflict and abuse.
· Immediate review and stay or order if denied.

Exhibit D

Post-Separation Family Violence Relief Act, La. R.S. 9:361-369
§ 361. Legislative findings

         The legislature hereby reiterates its previous findings and statements of purpose set forth in R.S. 46:2121 and 2131 relative to family violence and domestic violence. The legislature further finds that the problems of family violence do not necessarily cease when the victimized family is legally separated or divorced. In fact, the violence often escalates, and child custody and visitation become the new forum for the continuation of the abuse. Because current laws relative to child custody and visitation are based on an assumption that even divorcing parents are in relatively equal positions of power, and that such parents act in the children’s best interest, these laws often work against the protection of the children and the abused spouse in families with a history of family violence. Consequently, laws designed to act in the children’s best interest may actually effect a contrary result due to the unique dynamics of family violence.
§ 362. Definitions 

         As used in this Part:
         (1) “Abused parent” means the parent who has not committed family violence. 
         (2) “Family violence” includes but is not limited to physical or sexual abuse and any offense against the person as defined in the Criminal Code of Louisiana, except negligent injuring and defamation, committed by one parent against the other parent or against any of the children. “Family violence” does not include reasonable acts of self-defense utilized by one parent to protect himself or herself or a child in the family from the family violence of the other parent.
         (3) “Injunction” means a temporary restraining order or a preliminary or a permanent court ordered injunction, as defined in the Code of Civil Procedure, which prohibits the violent parent from in any way contacting the abused parent or the children except for specific purposes set forth in the injunction, which shall be limited to communications expressly dealing with the education, health, and welfare of the children, or for any other purpose expressly agreed to by the abused parent. All such injunctions shall prohibit the violent parent, without the express consent of the abused parent, from intentionally going within fifty yards of the home, school, place of employment, or person of the abused parent and the children, or within fifty feet of any of their automobiles, except as otherwise, necessitated by circumstances considering the proximity of the parties’ residences or places of employment.
         (4) “Supervised visitation” means face to face contact between a parent and a child which occurs in the immediate presence of a supervising person approved by the court under conditions which prevent any physical abuse, threats, intimidation, abduction, or humiliation of either the abused parent or the child. The supervising person shall not be any relative, friend, therapist, or associate of the parent perpetrating family violence. With the consent of the abused parent, the supervising person may be a family member or friend of the abused parent. At the request of the abused parent, the court may order that the supervising person shall be a police officer or other competent professional. The parent who perpetrated family violence shall pay any and all costs incurred in the supervision of visitation. In no case shall supervised visitation be overnight, or in the home of the violent parent.
         (5) “Treatment program” means a course of evaluation and psychotherapy designed specifically for perpetrators of family violence, and conducted by licensed mental health professionals.
         (6) “Court” means any district court, juvenile court, or family court having jurisdiction over the parents and/or child at issue.
§ 363. Ordered mediation prohibited

         Notwithstanding any other provision of law to the contrary, in any separation, divorce, child custody, visitation, child support, alimony, or community property proceeding, no spouse or parent who satisfied the court that he or she, or any of the children, has been the victim of family violence perpetrated by the other spouse or parent shall be court ordered to participate in mediation.
§ 364. Child custody; visitation

         A. There is created a presumption that no parent who has a history of perpetrating family violence shall be awarded sole or joint custody of children. The court may find a history of perpetrating family violence if the court finds that one incident of family violence has resulted in serious bodily injury or the court finds more than one incident of family violence.  The presumption shall be overcome only by a preponderance of the evidence that the perpetrating parent has successfully completed a treatment program as defined herein, is not abusing alcohol and the illegal use of drugs scheduled in R.S. 40:964, and that the best interest of the child or children requires that parent’s participation as a custodial parent because of the other parent’s absence, mental illness or substance abuse, or such other circumstances which affect the best interest of the child or children. The fact that the abused parent suffers from the effects of the abuse shall not be grounds for denying that parent custody.
         B. If the court finds that both parents have a history of perpetrating family violence, custody shall be awarded solely to the parent who is less likely to continue to perpetrate family violence. In such a case, the court shall mandate completion of a treatment program by the custodial parent. If necessary to protect the welfare of the child, custody may be awarded to a suitable third person, provided that the person would not allow access to a violent parent except as ordered by the court.
         C. If the court finds that a parent has a history of family violence, the court shall only allow supervised child visitation with that parent, conditioned upon that parent’s participation in and completion of a treatment program. Unsupervised visitation shall only be allowed if shown by a preponderance of the evidence that the violent parent has successfully completed a treatment program, is not abusing alcohol and psychoactive drugs, poses no danger to the child, and that such visitation is in the child’s best interest.
         D. If any court finds that a parent has sexually abused his or her child or children, the court shall prohibit all visitation and contact between the abusive parent and the children, until such time, following a contradictory hearing, that the court finds that the abusive parent has successfully completed a treatment program designed for such sexual abusers, and that supervised visitation is in the children’s best interest. Any testimony by a licensed mental health professional with training, experience, and expertise in treating sexual abuse victims, who is the therapist for the abused child, shall be given greater weight by the court than other testimony on issues of visitation.
§ 365. Qualification of mental health professional

         Any mental health professional appointed by the court to conduct a custody evaluation in a case where family violence is an issue shall have current and demonstrable training and experience working with perpetrators and victims of family violence.
§ 366. Injunctions

         A. All separation, divorce, child custody, and child visitation orders and judgments in family violence cases shall contain an injunction as defined herein. Any violence of the injunction, if proved by the appropriate standard, shall be punished as contempt of court, and shall result in a termination of all court ordered child visitation.
         B. Whenever a parent is under a criminal bill of information or indictment for any crime against the person of a child or other parent, the court, on the motion of the state or the other parent, shall prohibit all contact between the billed or indicted parent and the other spouse and all children of the family. Supervised visitation may be reinstated if, upon a contradictory hearing initiated by a motion of the billed or indicted parent, the court finds it to be in the best interest of the child.
§ 367. Costs

         In any family violence case, all court costs, attorney fees, evaluation fees, and expect witness fees incurred in furtherance of this Part shall be paid by the perpetrator of the family violence, including all costs of medical and psychological care for the abused spouse, or for any of the children, necessitated by the family violence.
§ 368. Other remedies not affected

         This Part shall in no way affect the remedies set forth in R.S. 46:2181 through 2142, the Criminal Code, the Children’s Code, or elsewhere; however, the court, in any case brought under R.S. 46:2181 et seq., may impose the remedies provided herein.
§ 369. Limitations

No public funds allocated to programs which provide services to victims of domestic violence shall be used to provide services to the perpetrator of domestic violence.

Exhibit E Excerpt
The Louisiana legislature passed Post-Separation Family Violence Relief Act, La. R.S. 9:361-369 finding the problems of family violence do not necessarily cease when the victimized family is legally separated or divorced. In fact, the violence often escalates, and child custody and visitation become the new forum for the continuation of the abuse. Because current laws relative to child custody and visitation are based on an assumption that even divorcing parents are in relatively equal positions of power, and that such parents act in the children’s best interest, these laws often work against the protection of the children and the abused spouse in families with a history of family violence. Consequently, laws designed to act in the children’s best interest may actually effect a contrary result due to the unique dynamics of family violence.  (See Post-Separation Family Violence Relief Act, La. R.S. 9:361-369.)
In keeping with the Act, , MARK MOREAU,  Southeast Louisiana Legal Services, March 2005 published “DOMESTIC VIOLENCE PRACTICE IN LOUISIANA,” 
a project was supported in part by Grant No. 1999-WL-VX-0015 awarded by the Violence Against Women Grants Office, Office of Justice Programs, U.S. Department of Justice.
“Domestic violence is the leading cause of female poverty and homelessness in America It is the number one health and crime problem facing women. Most abusers also beat their children and thus perpetuate a cycle of violence that plagues our society. Domestic violence exists in all levels of our society.   Holistic legal assistance is essential for the protection of domestic violence victims and their children. The major reasons that women cannot leave their abusers include fear of retaliatory attacks, lack of economic resources, concern for their children and lack of effective law enforcement. Virtually all civil law practice areas provide opportunities to help abused women protect themselves and their children from abusers–many of whom are career criminals, child abusers or molesters.

A 2003 study found that legal aid is the most effective service for reducing domestic violence in the long run.3 Lawyers make a difference in victims’ lives!  Examples of how civil legal  assistance can make a difference in victims’ lives include:

1. Protective Orders - Protective orders don’t guarantee safety. However, battered women’s advocates estimate that they end violence in at least 40% of all cases.4 A protective order criminalizes conduct which usually would not be a criminal offense, e.g., contact by telephone or third parties. They can also help a victim get effective service from the police and support from family, employers, landlords and others.

2. Divorce - Divorce can help end the violence. Some abusers no longer view their spouses as property after a divorce is obtained. Divorce can provide the victim with certain financial protections.

3. Child Custody and Visitation - Many abusers use child custody litigation to continue their harassment and abuse of their victims. The proper resolution of child custody and visitation is essential for the protection of women and children. Many abusers also physically, sexually or emotionally abuse their children. Most children are witnesses to family violence and are traumatized by it. Visitation, if not properly structured with safeguards, can endanger the woman and her children. If there is a “history of family violence”, Louisiana law creates presumptions which effectively prohibit perpetrators from obtaining sole or joint custody of their children.
4. Spousal and Child Support - Many women need support to remain independent from their abusers. Abusers are half as likely as non-abusers to pay child support. They often stop paying support to force the victim to return to them. The traumatic, and often disabling, effects of abuse can make it difficult for victims to get employment.
5. Community Property - The right to a home, car or pension may be essential to avoiding homelessness, keeping a job or securing economic independence.
6. Housing - Up to 50% of all homeless women and children are fleeing domestic violence. National studies indicate that it costs a victim about $5,000 for each housing relocation. Even in Louisiana, finding a new apartment and moving there can easily cost $1,500 even without counting all the personal property the abuser may have destroyed or the victim had to abandon. An abuser’s conduct may cause a landlord to evict the victim. Eviction for a lease violation can cause a subsidized tenant to lose her rent subsidies for several years. Victims in subsidized housing need special help to protect their housing rights. Abusers may also force a housing emergency by failing to pay the home mortgage.
7. Employment - Abusers often harass their victims at work or take other action to get them fired.5 Absences from work due to court appearances and abuse can also lead to problems with employers. Job protection is essential to economic independence from the abuser.
8. Public Benefits - A victim may need help with welfare, disability benefits and unemployment compensation. Domestic violence is a hardship exemption from the 24 and 60 month limits on TANF. However, no Louisiana woman has ever received a hardship exemption for domestic violence.
9. Taxes - A battered woman should not file joint returns with the abuser since she can incur unexpected tax liabilities. Abusers often keep their spouses in the dark about financial information. Innocent spouse, injured spouse and equitable relief may be available to victims who face tax liabilities caused by the abuser. Victims may also need help in securing their rights to dependency exemptions and the Earned Income Credit, which can improve their financial situation.
10. Consumer Debt - Economic independence can be supported by the reduction of consumer debt through bankruptcy and non-bankruptcy strategies.
Exhibit F
California’s Committee for Judicial Excellence identified recurring problems in our Nation’s family court’s
Issue 1 – Remedies  
Issue 2 transcripts – altered transcripts  
Issue 3 – children 
Issue 4 children’s attorneys
Issue 5 Ex Parte Hearings removal of children 
Issue 6 Judicial Demeanor – 
Issue 7 Investigations – evaluations 
Issue 8 
Issue 9
Issue 10 – Mediation
Issue 11 – Coordination of state agencies 
Issue 12 – Training – in abuse  
Issue 13 – Support   
Issue 14 – Custody Share
Issue 15 – Bias
Issue 16 - Due Process 
Issue 17 – Conciliation Courts
Issue 18 – Prevention
Exhibit G
See Word Document “casi_template of child custody evalutions”

Exhibit H

There is a crisis in the custody court system, which has resulted in thousands of children being sent to live with abusers while safe, protective parents, primarily mothers, are denied any meaningful relationship with their children. The court system has failed to respond appropriately to domestic violence and child abuse cases involving custody. The Commission found many common errors made by the courts and the professionals they rely upon which contribute to these tragedies. These same mistakes have negatively impacted battered women and children in other cases, with less extreme results. 
Testimony to the Truth Commission found that there is a widespread problem of abusive parents being granted custody of children and protective parents having their custody limited or denied, and/or being otherwise punished.  From these and other case histories, issues raised by concerned professionals throughout the country, and up-to-date research, the Commission made the following findings and proposals recommended for further study. Not all members of the Truth Commission agree with every proposed solution, but all members are in agreement that solutions need to be developed to address these findings.  (2007 Truth Commission Members: Richard Ducote, Esq, Chair; Nancy Erickson, Esq.;Barry Goldstein, Esq.; Eileen King; Patti Jo Newell; Connie Valentine, M.S.; Gwen Wright; and Joan Zorza, Esq.  Special Thanks to Mo Hannah, Ph.D., Truth Commission Coordinator)
PROBLEM / SOLUTION 

I. Court appointees, state actors and other professionals are frequently biased, particularly gender-biased, misogynistic, incompetent, and inadequately trained in domestic violence and child abuse. Many exhibit a shocking lack of knowledge about incest and child sexual abuse, and how domestic violence affects parenting, and may lie with impunity. They appear to have scant understanding of, or interest in, the negative effects of substance abuse as it pertains to parenting There is a lack of training and availability of qualified, ethical professionals, particularly attorneys to represent non-abusive protective parents.. This problem is mostly hidden from the general public.

Public Education: The situation of family courts endangering children and punishing women must be exposed in the media. State and national policymakers in all 3 branches of government and other allies must be advised of the problem of family courts placing children in the unsupervised custody of abusive parents, and be told that this is happening with alarming frequency. 

Research: More and better research on family court cases with allegations of DV and child abuse is needed to determine how many children are sent to live with abusers and how often custody scandal cases occur. Research should be done about how jury trials might work in custody cases to determine if this method of family court adjudication improves children’s safety. Any changes to the law must be examined to rule out unintended consequences of the abusers using the law to assist their cause. 

Training: Effective, quality, in depth training on recognizing domestic violence, effects of domestic violence on children, gender bias, child sexual abuse, child physical abuse, substance abuse, and the negative effects of abuse and violence on parenting and healthy child development must be developed and provided to all court professionals. A standard national training curriculum must be developed by a consortium of nationally recognized experts in domestic violence, child physical and sexual abuse, substance abuse, parenting, and child development. The approved curriculum must be taught by qualified experts who must pass rigorous examinations in the subject matter. . This training must be based on publications such as the 2006 Navigating Custody and Visitation Evaluations in Cases with Domestic Violence: A Judge’s Guide and 1996 American Psychological Association Presidential Task Force must be required for and provided to all court personnel and associated professionals, including judges. 

Judges: Judges who preside over custody cases exhibit clear bias against women. They are sometimes closed to new information and research. Many judges improperly delegate judicial authority. They frequently rely on court appointees and abrogate their judicial authority by uncritically following recommendations of appointees. The judges may select appointees in a biased manner from a small pool, using problematic lines of friendship and trust.  This leads to appointees pleasing the judge in order to get reappointed.

· Judges who demonstrate gender bias, fail to protect children and vulnerable adults, and show favoritism in court appointments must be identified and successfully trained to conduct themselves appropriately, or be removed from the bench. Judges must be prohibited from improper delegation of judicial authority in custody and visitation cases.  Judges must not be allowed to abrogate their decision-making duties to court-appointees. 

Court-Professionals. Court professionals often do not rely on facts, and make recommendations based on stereotypes and bias, frequently endangering children and vulnerable adults by so doing. 

· Court personnel and court related, and court-connected professionals must only gather facts to provide to judges, not make recommendations. 

· The level of integrity for all court personnel and court related professionals must be dramatically raised to ensure that children and vulnerable adults are not placed at risk. 

Child Advocates: Guardians ad litem, law guardians and attorneys for the minor often assume inappropriate roles, do inaccurate fact-finding, and present incompetent, biased recommendations that place children at substantial risk of continued abuse. They often fail to gather or report information from their child clients. They may distort the child’s wishes and advocate for positions that harm rather than help and protect the child client. They are often appointed when there is no defined need and it is difficult to remove them once they are on the case. In some states, they may stay on the case until the child reaches the age of majority. The child is unable to fire the attorney. The attorneys often do not argue the law or call witnesses. Often their fees are paid by parents who have no say in their appointment.
· The role of the guardian ad litem, law guardian or attorney for the minor must be limited to the American Bar Association standard of practice (37 Family Law Quarterly 2003) or eliminated entirely. Children must be able to dismiss any advocate or attorney who does not ensure their physical and sexual safety and does not represent their wishes. If appointed by the court, the advocate or attorney shall be paid by the court or volunteer his or her services.

Evaluators/Investigator:  Evaluators often perform inadequate, incompetent and biased investigations and assessments. Many are selected for reasons other than competency in evaluating domestic violence, child sexual abuse or child physical abuse. They may utilize junk science such as so called “parental alienation syndrome” to make recommendations that place children at risk of continued abuse. They are often appointed when there is no defined need. Their fees, often prohibitively expensive, are usually paid by parents who generally have no say in their appointment. Some do not make written reports and when they do write a report, parents are often not allowed to see the report. They may be trained in systems therapy in which the abuse is considered a family problem and not the criminal behavior of the abuser.

· Evaluators are to be used only to gather specific factual information that could be helpful for the court to make custody and visitation decisions as directed and defined by the court. Evaluators must be prohibited from usurping judicial authority by making recommendations in custody cases as to which parent should receive custody and what type or schedule of visitation should be granted. 

· Any appointment of an evaluator should be limited to only specific issues that require scientific expertise in his or her area of expertise, such as a mental health professional expert might be appointed when there is credible evidence that a party and/or child may suffer from a mental health problem that would significantly affect parenting. After-effects of violence and abuse, such as post-traumatic stress disorder, depression or anxiety, must not be used against victims by any mental health professional. Junk science such as PAS and alienation are inadmissible and must be disallowed. Behavior may be defined but must be proven, not just alleged.

· When a custody or visitation case involves allegations of domestic violence, child physical or sexual abuse, or substance abuse, the court must appoint a trained investigator who is a documented qualified expert in the discipline area being investigated (i.e., domestic violence, child physical or sexual abuse, or substance abuse). 

· A standardized template report format must be required for all investigators to complete, to ensure statewide uniformity and compliance with laws and rules of court. A format example can be found at www.childabusesolutions.com. Such reports must be based only on accurate, scientific evidence.

Mediators:  Mediators are used inappropriately in domestic violence and child abuse cases and in some states, mediators make recommendations to the court based on brief meetings with the parties. They seldom take abuse allegations seriously and generally push protective mothers to accept inappropriate shared custody and unrestricted access by abusers to the children. Often they credit junk science parental alienation syndrome accusations made by abusive parents, but do not realize that abusers are raising PAS allegations are doing so for their own tactical gain. Most are trained in systems therapy in which the abuse is considered a family problem and not the criminal behavior of the abuser. 

· Mediators must never make recommendations to the court. Mediation must be entirely confidential. Mediation must be specifically prohibited in any case where there are allegations of domestic violence, child physical or sexual abuse, or substance abuse, in which cases, the court would order an investigation.

Other Court Connected and Court Appointed Personnel: Special Masters, Parenting Coordinators and other court personnel are often biased and incompetent, and are used inappropriately. Most side with the fathers and take a punitive role against mothers. They illegally intrude themselves into the lives of families.

· Such personnel must be specifically prohibited in child custody and visitation cases.  Parents and their children must be free of illegal state intrusion except when a child is at risk in a home where there is domestic violence, physical or sexual abuse, or substance abuse.

Supervised Visitation Monitors: Monitors lack training and are often biased. They scrutinize the protective parents, but do not report children’s disclosures of abuse. They may fail to protect the children appropriately. Most do not take long-term cases because their caseloads are high.

The monitors often misuse and misinterpret data from the supervised visits. Most are more supportive of giving fathers access to children than in protecting the children and their mothers. 

Judges may fail to send appropriate cases to supervised visitation, and inappropriately place non-abusive parents on supervised visitation.

· Supervised visitation must be standardized. Supervision by relatives or friends of the abuser must be prohibited.

· Supervised visitation is to be used only to protect children from violence and abuse, not to punish a parent for reporting abuse or for attempting to protect the child. 

· Supervisors should make a record of statements by a child, which indicate a danger to the child's health or safety. Supervised visitation reports should not be used to determine if a parent is safe enough for unsupervised visitation, but rather an investigation by a qualified expert investigator should be ordered.

Attorneys, Therapists, and Physicians Attorneys are sometimes biased against women, unethical and incompetent. Abusers’ attorneys are often overaggressive and may suborn or encourage perjury. Attorneys for protective parents may abandon their clients before a court date and often fail to protect their clients’ interests in order to avoid offending a judge they will see in other cases. This improper representation results in countless delays and often the loss of custody.

Therapists for the child are sometimes biased, fail to make mandated reports of suspected child abuse or neglect and may be trained in systems therapy, in which the abuse is considered a family problem, not the responsibility of the abuser.

Physicians may be friendly toward the abusers and fail to make mandated reports of suspected child abuse. Few truly understand the dynamics of domestic violence and few take the victim’s fears seriously. Some violate the victim’s confidentiality and tell their abusers what was said.

Attorneys, Therapists, and Physicians involved in custody and visitation, domestic violence, child physical and sexual abuse and substance abuse matters must be closely regulated by an independent citizen oversight committee to ensure that child and victim protection is their primary concern and to prevent abuse of power.

II.  Domestic violence, child abuse, and substance abuse are ignored, minimized, and trivialized. This results in a failure to protect children and vulnerable adults. 
Professionals fail to give credence to abuse and disregard the safety of the children and their mothers. If violence occurred in the past, it is considered no longer a relevant issue even thought the victim and children are still afraid. 

There is a reliance on myths, not research. Parental alienation and other junk theories are used against mothers, completely defeating and trumping any abuse allegations. 

Mothers are pathologized, misdiagnosed and demonized with mental health labels. Good faith efforts by mothers to protect themselves and their children are frequently misunderstood to be an attempt to interfere with the father's relationship with the children. 

The “friendly parent” standard is used inappropriately, to say that abusers are more likely to share parenting. Ironically, once abusers gain custody, they then isolate and estrange the children from the protective parents. Courts seldom punish the abusers or switch custody back to the protective parents.

Joint custody is presumed to be in the best interests of the child even when the parents are unable to communicate and violence is occurring. 
· Courts must be mandated to err on the side of physical and sexual safety for children and vulnerable adults. 

· Clear guidelines and protocols must be established to identify domestic violence, child physical and sexual abuse, and substance abuse. 

· All family court cases must be screened at the outset for domestic violence, child physical or sexual abuse, and substance abuse through the use of a nationally recognized valid domestic violence screening instrument, a valid child trauma screening instrument such as the Trauma Symptom Checklist (John Briere, Ph.D.) and a valid substance abuse screening instrument such as the Addiction Severity Index (ASI) in conjunction with alcohol/drug urine or hair tests 

· Pending an investigation when there is any evidence of domestic violence, child abuse, or substance abuse, or during an appeal, the child must be protected by remaining in the custody of the safe, protective parent. 

· Domestic violence must be taken seriously and a domestic violence advocate provided for both adults and children in family court. Domestic violence advocates are an important resource in the community and should not be treated as partisans. They work to end domestic violence which states and the courts claim is their policy. Accordingly the courts should seek appropriate input from the domestic violence community in determining the qualifications of professionals with respect to domestic violence. Lack of police reports should not be used to discount domestic violence.

· Domestic violence must be defined appropriately. One recommendation would be “coercive control by an intimate partner involving physical, sexual, psychological/ emotional and/or economic/financial abuse.”

· The court should be aware of and strongly skeptical about men who feign that they are physically victimized by women, particularly when the males are larger or stronger.

· The term “primary/dominant aggressor” needs to be clearly defined. It is recommended that the definition include the following factors:

· A bigger, stronger (usually male) aggressor hits harder and causes more damage;

· The reason for hitting: males hit for control/get their way versus females hit in self defense;

· Women “give in” due to fear of murder or severe bodily harm; men virtually never give in due to such fear.

· There must be a presumption that domestic violence primary/dominant aggressors, child abusers, and habitual substance abusers are prohibited from gaining joint or sole custody of children.

· Primary/dominant aggressors and child abusers identified in family courts through initial screening and careful investigation must be limited to supervised visitation until they complete an extensive batterers program, and/or child abuse prevention program.

· If a primary/dominant aggressor fails to complete a program for batterers, supervised visitation must continue. The court would need to hold a new hearing to determine what visitation would be safe and beneficial for the child if he completes the program.
· If the child abuse was sexual in nature, or an abuser physically attacks the child after completing the program at the treatment center, the abuser shall be limited to only supervised visitation during remainder of the child’s minority. 

· Mediation and couples counseling are inappropriate and not to be used in domestic violence cases due to power and control exercised by the primary aggressor. 

· Programs where child protective agencies work together with domestic violence agencies and consult domestic violence advocates about cases which may involve domestic violence must be developed and expanded. 

· The “approximation standard” (i.e., the approximate parenting timeshare prior to separation) must become the standard for sharing parenting after separation. The court must ensure that supervised contact only is allowed for perpetrators when there is domestic violence, child physical or sexual abuse, or substance abuse, unless and until the behavior is remediated to ensure safety of the children and vulnerable adults.

III.  Multiple constitutional, equal protection and due process violations occur in family court proceedings. 
Gender bias is blatant and epidemic by almost all the players in the court system and there is a there is a significant lack of due process. 

Children are treated as property and are not parties to custody and visitation cases that determine their safety. Children are not allowed to speak for themselves, and when they do speak out, most court players selectively choose to report what they said, or they are ignored, or what they say is used against them or their mothers. 

Children age 12 and older are often running away from abusive parents where they were placed by court order, and are being prohibited against their wishes from living with the parent who does not harm them 

The “best interest of the child” standard is unconstitutionally vague. 

Court orders are unequally enforced in a gender-biased manner. The law is used in a punitive, retaliatory, punishing manner, including excessive criminal prosecution of mothers for minor infractions that are virtually always ignored when these or even more serious ones are done by abusers. 

The same issue is often relitigated for the abusive party, but not for the protective parent, who may not even be permitted to rebut the allegations. Most courts ignore res judicata, issue preclusion, collateral estoppel and other legal arguments and defenses raised by mothers, or they do not even permit her to raise these claims. This does usually not happen with the abusive parent. 

The same courts that are very punitive against mothers for any alleged violation often bend over backwards to give fathers who owe child support a break. Many courts eradicate child support arrearages for fathers, even in violation of the law. When child support is ordered against mothers, it is often at much higher levels than courts order against similarly situated fathers. 

Poor litigants, usually mothers, may not have an attorney while the litigant with more resources, usually the father, is represented by an attorney.

Excessive court appointee fees quickly deplete assets, even for those with resources. The parent with more money (most often the abuser father, particularly in families where there are violence and control issues) is far better able to pay for expensive attorneys and appointees, creating an unequal playing field. Even apportioning fees based on a percentage of income produces inequality if parents have widely disparate income, as is most often the case in families where there is violence. 

All too often, a criminal, rather than a civil, burden of proof is used in family court cases against mothers, particularly, regarding domestic violence or child abuse allegations. Many family courts even ignore criminal court findings of guilt involving the same evidence used to convict abusers. 

Ex parte hearings often result in loss of custody, often with no hearing ever being scheduled at which the mother is allowed to present her evidence and rebut the allegations made against her. 

Mothers are not given the opportunity to be heard and often are not even notified about hearings. When they point this out, many courts refuse to reschedule hearings or allow them a chance to rebut the allegations. When custody is switched to the abusive parent, courts often use the long delays that they caused to rationalize keeping custody with the abusive parents. 

In-chamber conferences are usually held with no record. 

Often transcripts are not made of proceedings, and when they are, the transcripts and court records are often altered, sometimes documents are substituted or removed from the case file, and occasionally the entire case files are misplaced. Parents may be denied access to review their own court files. 

Evidence of abuse is not allowed, not admitted into evidence or is discounted. Courts and unqualified professionals often look only at physical abuse (and sometimes only "serious" physical abuse), thereby failing to understand the context of the abuser's behavior. 

Coercion and intimidation occur, such as threats to mothers that they will lose custody if they do not sign stipulations, agree to unsupervised visitation or shared parenting, or agree to a non-judge with quasi-judicial immunity and near-complete authority over the case. 

If victims pursue criminal charges regarding child abuse or domestic violence, this is often held against them. 

Mothers are urged or forced to drop protective orders, sometimes as the only way to get their cases moved forward (e.g., to go through mandatory mediation). 

Often mutual orders of protection are ordered, when there is no request made, and often in states that prohibit mutual orders of protection. 

Mothers are often forbidden to get or have entered second opinions on child sexual abuse. Mothers are often prohibited from taking their children to the doctor or therapist, denying their children a chance to heal. Mothers and their children are often prohibited from talking to others, and sometimes even from obtaining therapeutic help, which impedes or prevents them from healing. Some are mandated to see therapists or couples counselors who subscribe to junk, sexist theories such as PAS, false allegations of abuse and father supremacy 

There is a lack of finality to the cases. The cases end when the last child reaches the age of majority. This is abuse of the judicial system.

· Gender bias must be exposed and eliminated in family court. The courts need to create consequences for the use of gender bias. 

· Children must be parties to custody cases, not treated as property. Children must be allowed and specifically provided the option to testify (with the option of testifying in camera) and speak to the judge directly, if they wish. If the children are too young to speak for themselves, they may be provided with a free Court Appointed Special Advocate volunteer to assist them. 

· At the age of 12 and older, children may develop their own custody and visitation plan, provided that plan is safe. If the plan involves being in unsupervised contact with a parent who is a domestic violence primary aggressor, whom the child identified as a physical or sexual abuser, or who is a non-abstinent substance abuser, the court shall order an investigation to ensure child safety. 

· “Best interest of the child” must be specifically defined as safety of the child and vulnerable parent using a civil burden of proof. Safety must be the primary consideration. The court must consider the harm versus benefit of placing children with their identified abusers. The court must be mandated to err on the side of caution and child protection from physical and sexual abuse. 

· Family courts must be prohibited from making or enforcing gender-biased orders, relitigating issues, making punitive orders, or prosecuting infractions in a punitive or gender-biased manner. 

· The playing field must be equal; poor litigants need adequate representation. If both litigants agree, without coercion or intimidation, not to be represented by attorneys, the court must ensure that a vulnerable litigant is not allowed to be dominated, controlled or overpowered by an abusive litigant. 

· If the court appoints a professional to assist the court in fact-finding or to assist a child, that professional must be paid by the court. Litigants who have no say in the appointment must not pay for the court-appointee. Other fees to litigants must be capped. Abusers should be ordered to pay expenses caused by their abuse and litigation tactics.  

· A civil burden of proof, preponderance of evidence, must be specified and used in family court cases. Evidence that meets a criminal burden of proof must be considered prima facie evidence in a family court case. 

· Ex parte hearings must be expressly prohibited by law. All courtrooms and records must be open, including family and juvenile courts. Any order or decision from a hearing in which a party was not noticed or present must be pronounced null and void by law and retroactively remedied. 

· All hearings and court proceedings must be videotaped or recorded and transcribed. Transcriptions must be provided to litigants, at no cost if the litigant is poor. 

· All legally admissible evidence of abuse must be allowed in hearings, without exception. 

· Evidence must be preserved. Interviews with children and families on videotape. 

· Stipulations and agreements made under coercion and intimidation such as threats of losing custody or prejudicing the court must be specifically prohibited. Such stipulations and agreements must be made null and void retroactively and the case must be promptly relitigated. 

· Retribution against litigants for pursuing criminal charges must be specifically prohibited by law and those professionals removed from their positions. Criminal charges must be reinstituted. 

· Urging/forcing the removal of protective orders must be prohibited by law and court professionals who do this must be removed from their positions. Protective orders must cover the children and be reinstituted retroactively. 

· Orders of protection must be made only to protect vulnerable adults and children, and mutual orders of protection must be prohibited. 

· Mothers and children must be allowed to seek appropriate therapeutic help with professionals trained about trauma, domestic violence, child physical and sexual abuse, and substance abuse. These professionals must be mandated to protect children and vulnerable adults, and those who do not must be identified, trained or lose their license. No child may be denied a second opinion on a medical condition or appropriate medical care, by law. However, this does not apply to treatment to “deprogram” or otherwise convince a child that abuse did not occur, or treatment that relies on junk science, which treatment shall be specifically declared illegal and prohibited. All legally admissible evidence must be admitted into court and entered into the court record. 

· Judicial cannons and court rules must be amended to prohibit gag orders regarding not reporting abuse, discussing the case or seeking safety for oneself or one’s child. 

· All pro se litigants must be allowed to speak in hearings exactly as attorneys speak. 

· All litigants must be treated with respect and dignity. Court customer satisfaction surveys must be implemented and sent to the Executive or Legislative branches of government to prevent taxpayer dollars from being used inappropriately 

· Language used by any court professional must be clear and unambiguous, so that the victim is not blamed for the abuse (i.e., “the man abused the woman,” rather than “the woman was abused”.) 

· Courts must be required to oversee and prevent abuses by translators 

IV. There is a lack of accountability for court professionals.

Appeals are lengthy, costly, and only examine legal issues, not discretion of judges. Where there is no transcript of the proceeding, there is no way to appeal. Where there is no audio transcript, there is no way to appeal inadequate or faulty translation problems.

Immunity prevents judges from being held accountable for unethical behavior and decisions.

Judges often rule on requests to recuse themselves from cases. Many do not recuse themselves, even when there is evidence of bias and/or misconduct.

Professional oversight boards, such as commissions governing judicial performance, attorney bar associations and boards governing mental health professionals, operate in secrecy and virtually never appropriately discipline their members for ethical transgressions and failure to protect children.

There is no review of bad judicial decisions. Children are left in dangerous homes for decades. Family court abuses are handled within the court system and no corrective action is taken.

· There must be a less expensive, more expedient fast-track appeal method for cases that place children and abused victims at risk. Records must be kept and made available about how often each judge creates a Custody-Visitation Scandal Case. Such cases should require a written explanation and a review by an outside agency. 

· Judicial and quasi-judicial immunity must be specifically limited. An effective method to discipline judges must be developed. 

· A recusal request must be heard by a different judge than the one who is being asked to be recused. 

· Judicial review must be performed by citizens, not by other judges. ** 

· A process must be developed so that the thousands of cases wrongly decided in which children have been forced to live with abusers can be screened for mistakes and can be corrected even if the time to appeal has expired. Custody scandal cases must be immediately investigated by a special national investigative task force. Children must be promptly removed from dangerous placements if there is any evidence they are or have been harmed, and placed with their safe parents. 

· Grievance committees must be set up with domestic violence expertise through an expanded role of the domestic violence liaison for the court or the domestic violence community, so as to guarantee that those reviewing these cases have the requisite domestic violence training to make proper decisions.  

· The committees would focuses on the safety of the child and vulnerable parent. 

· An office must be set up to review the cases and correct the problems. This office must have statewide grand jury powers to protect children, depending on the state constitution. An administrative review by an entity outside the judiciary must be implemented for any case in which a child has been placed at risk. A review must be conducted upon request, and must include talking directly with the children in question. The children must be placed immediately in the custody of the safest parent if the review determines that there is any risk of physical or sexual harm or injury to the child or children. 

· Citizen oversight committees must be established to ensure that professionals maintain high ethical standards and safety for children and vulnerable adults.

· The U.S. Congress must investigate the misuse of federal funds in the court process and taxpayer dollars and the misconduct of the court system to further victimize women and children, along with the due process and constitutional violations.

· Independent citizen review of family court proceedings, including a court watch program, must be funded nationally, using a standard data-gathering instrument, to ensure family courts are in compliance with accepted rules of conduct and law. Sanctions against abusers and the courts must be used to prevent abusers from using legal tactics to continue their abuse through the courts.

· Incompetent judges, mediators, guardian ad litem, law guardians, minors attorneys, custody evaluators, parent coordinators, monitors, special masters and other court connected or appointed personnel must be disciplined and removed, along with those who fail to screen out cases involving domestic violence or child abuse or urge parties into unsafe practices such as mediation, couples counseling, shared custody, mutual orders of protection or dropping court-issued orders of protection.

· Unfit judges must be recalled. If a recall petition is filed against a family court judge alleging that he or she is unfit because he or she had not protected children or victims from physical or victims from physical or sexual abuse, that judge must at a minimum be assigned dockets where he or she will not hear any cases involving domestic violence, child abuse or child custody or any other issues where they have been alleged to be unfit.

· The method of judicial election or appointment needs to be examined. Shorter terms, competency exams in the area of law in which they are ruling, training in ethics, psychological testing are needed to ensure judges are fit for the job.

· Protective Parent Reforms should be enacted on state and Federal levels to ensure that due process violations cease. (See attached 1992 Post-Separation Family Violence Relief Act R.S. 9:361-369 adopted in Louisiana, and 2006 Protective Parent Reform Acts proposed/ adopted in Connecticut, Maryland and Tennessee.)

· If custody is given to an alleged or adjudicated abuser, the judge must write the reason on the record and ensure the child’s safety by frequent follow up hearings. If the child discloses a second act of violence or abuse, only supervised visitation would be allowed thereafter.

· Parents who make good faith reports of abuse of children may not be punished by losing custody.

· The “approximation” standard must be the rule (post-separation custody must approximate pre-separation parenting time.)

· The family court must be specifically required by law to obey all human rights statutes and treaties, along with all due process and constitutional laws.

EXHIBIT I
http://www.centerforjudicialexcellence.org/cjefldocumentaryvnr.htm
EXHBIT J – Endnotes added by Doreen Ludwig
SEVERE PARENTAL ALIENATION AND SIMILAR ESTRANGEMENT PATTERNS: OUTPATIENT THERAPEUTIC PROTOCOLS Barry Bricklin, Ph.D., Gail Elliot, Ph.D.

Outpatient Versus Inpatient Approaches
Formal and continuously operating settings for an inpatient approach are few and far-between.  An inpatient setting offers certain advantages over outpatient settings.  Longer therapeutic exposure times can be arranged among estranged family members within inpatient settings than is possible in typical outpatient settings.  There are extended opportunities to re-educate both the children and the parents.  Neutral settings in which Mental Health Professionals have more time to teach the critical interpersonal skills needed for healthy family life are easier to provide in inpatient settings.  There are prolonged opportunities to teach estranged parents how to deal, both emotionally and behaviorally, with the angry bitterness and condemnatory attitudes of alienated children.  It is difficult for any parent to learn how to respond to alienated children, who typically spew forth hateful and demeaning allegations.

However, inpatient approaches are sometimes clinically unfeasible, and few courts are willing to order them, at least as a “starting position” toward therapeutic reunification.

Over the years, we have searched for ways to incorporate into an outpatient approach the elements of an inpatient approach that give the latter its greater compellingness.

We share some of the results of this endeavor in this article.  Please note that this paper is essentially an outline for a more extensive piece we are preparing for a future Custody Newsletter (published by PACE).  Many detailed procedures need to be in place in addition to those listed here.  Note also that some are case-specific.  There is no one-size-fits-all formula in this field.

NOTE CAREFULLY AT THE OUTSET THAT IT WOULD BE UNWISE FOR A MENTAL HEALTH PROFESSIONAL TO TAKE PART IN SEVERE ALIENATION CASES WITHOUT THE FULL BACKING OF THE COURT,
 IN WHICH THE COURT HAS RULED IN CLEAR LANGUAGE THAT ALIENATION EXISTS, WHO IS MAINLY RESPONSIBLE FOR IT, AND WHAT THE RESPONSIBILITIES OF THE PROFESSIONAL ARE TO BE.

The Use of Traditional Therapeutic Procedures
By “traditional,” we mean when a Mental Health Professional (hereafter abbreviated MHP) employs “regular” individual therapy, family therapy, couples therapy and so forth.

In our experience, these traditional approaches are usually not only ineffective in alienation cases, but more frequently make things worse.  Most traditional therapists accept what their patients tell them as unvarnished truth, and end up as advocates.
  From this position (advocates for their patients), they cannot carry out the functions required that can lead to family reunification.  (For more on this, see our article in The Custody Newsletter, 2002, Issue 22, pp. 82-85.  It is published by The Professional Academy of Custody Evaluators or PACE.  Also see our article in The University of Arkansas at Little Rock Law Review, 2000, Vol. 22, pp. 501-528.  It is called “Qualifications of and Techniques to Be Used by Judges, Attorneys and Mental Health Professionals Who Deal With Children in High Conflict Divorce Cases.)

MHP Involvement in PAS-type Cases
Any MHP who wants to be effectively involved assisting in parent-child estrangement cases must know much more than how to adequately diagnose and treat the family members involved, although it should be noted that diagnosis and treatment in alienation cases are quite complex and time-consuming endeavors.  (See the above-referenced articles for information on the complexity of the diagnostic process necessary to pinpoint what is going on in estrangement cases.  Interested MHPs might also consider attending one of the two-and-a-half day workshops we provide for PACE.
  The MHP must establish the causal factors at work, and how each of the family members is behaving in ways that not only sustain the estrangement but more typically keep making it worse.)  The MHP must also know the many therapeutic tools unique and specific to alienation cases.

In addition to diagnostic and treatment skills, the MHP must have a fairly comprehensive view of how members of the legal system typically approach estrangement cases.

The list of what the MHP needs to know about the court system is a long one.  There are many essential “Do’s” and “Don’ts.”  Some of the most important are listed below.

1.            The MHP must know how to specifically respond to the many different legal and clinical situations that may exist when he or she is called upon to enter the case.
  Each situation will require a different response.   For example, the MHP response would be very different if a court has already established the existence of alienation as opposed to a case where only one parent believes it to be in the picture.

2.            The MHP must know how to respond to all the many “facts” the court has already found to be “true” at the time he or she enters the case.  The nature of this list, the list of what the court assumes to be established fact, will impact how the MHP approaches the case.

3.            He or she must know how to respond to a case where no legal process has already occurred.

4.            He or she must know how to differentially respond depending upon who is asking for help.

5.            The MHP must know how to determine who are the people in the case that may become opponents, and how to discover what “facts” they will try to put in evidence.
6.            Unless the court has already established that alienation does in fact exist, and the MHP is called in as a neutral expert to provide guidance, he or she must be skilled in forming strong partnerships or alliances with attorneys who have only vague understandings of what alienation is and what its treatment involves.  Without such an alliance, it is unlikely the MHP will be able to attain the kind of court order needed in these cases.

The list goes on.  There is one other area in which it is greatly important that the involved MHP be knowledgeable, especially if he or she is to serve as a nonlocal expert.  This is where the MHP may be called upon to present written or spoken evidence to a court where he or she is not already well established as a credible and perhaps even ‘favorite” witness
.  The MHP must appreciate the “politics” of how to approach members of the court.
  This goes far beyond trying to find out how a particular court views estrangement cases.  Many of the consultations we perform nowadays for attorneys around the country, involve how to approach a specific case, for example, what points to make and which points to avoid trying to make.  We may be called upon to help the attorney determine which witness can best make some certain point or who, on the opposing side, to challenge and who to avoid challenging.  This “must-know” list is also a long one.

Therapeutic Involvement in PAS-Type Cases
We will cover two main points that involve what is required for a MHP to be effective in PAS-type cases on an outpatient basis.  The first spells out what we see as a necessary but not sufficient condition for involvement.  Necessary-but-not sufficient means that if this condition is not achieved, there is little chance the therapeutic endeavor will be successful, but yet by itself the condition is not sufficient to lead to success.  This condition is the proper involvement of the court.  The second point we will cover involves acquiring knowledge about therapeutic techniques that are unique to estrangement cases.  

Therapeutic involvement of the court has two steps.  One is to gain a court’s willingness to be involved in the first place.  The second is for the MHP to know what to ask of the court, once the willingness is there.  Please note that if all the steps already mentioned are not followed, there is a much decreased chance that the procedures to be described about approaching the court and what to ask of it will be effective.

Gaining a Court’s Cooperation

Assuming that the steps already mentioned have been followed, at some point both the attorneys and the judge may need some brief overview of the special complexities involved in achieving reunification in estrangement cases.  Following, is a sample letter we write for the attorneys, and eventually the judges.

Dear Attorneys:

The purpose of this letter is to detail what we have learned over the years in working with families such as the one involved in this matter.  In providing this background material, we hope to demonstrate why we require a very special and “strong” order from the relevant Court.
  Briefly, we have learned that absent such an order, there is little chance that reunification therapy, conducted in an out-patient setting, in cases such as this, has much chance of succeeding.  We will start by explaining some of the complexities involved in dealing with alienation/estrangement cases.

In alienation cases where we ourselves have not already conducted a comprehensive custody evaluation (and often even in cases where we have), it is not possible to establish a completely clear diagnostic picture within the typically constricted time-periods afforded by such evaluations.  Even comprehensive evaluations that span several months may not yield a clear diagnostic picture of “who is doing what to whom,” especially when the ongoing dispute involves “who threw the first stone” that is, who is usually the “wicked initiator” and who is the (often misguidedly responding) victim.  In typical psychological treatment cases, it is often possible to formulate a diagnostic impression prior to beginning the treatment.  This is almost impossible to do in cases that involve alienation of affection or estrangement between a parent and child, especially where there has been a history of conflict between the parents.  When a mental health professional (MHP) formulates a diagnostic picture, he or she must assume that interview information and observational data are at least mostly true and accurate.  In alienation cases, children typically make false or greatly exaggerated negative allegations based not on their actual interactions with the so called “target parent” (the estranged or alienated parent) but rather based on what they have been told, on what they have misunderstood or on actual bribery or intimidation by the other parent.  Allegations are frequently based on a child’s desire to protect, or to seek vengeance for, a parent the child believes has been mistreated.

Further, in cases similar to this one, the child usually presents the MHP with a long list of “outrages” and other very negative allegations about the target parent.  Although most of these allegations are usually trivial, some are not—some could be serious.  The problem is that it is often impossible to confirm or rule them out.

Further still, even if the MHP can confirm that at least some of the allegations are likely true, there is no way for the MHP to gauge the psychological impact any such event really had (or is having) on the child.  The child’s verbal claims, (e.g., I’m scared of him; He disgusts me; etc.)  are usually impossible to verify.  There is no easy way (absent polygraphs and other equipment that measure nonverbal responses) to gauge if a child is actually experiencing any of these internal, non-observable states.  (Frequently, the nonverbal signs of such negative emotions, some of which are hard to simulate or fake, are totally absent.  That is, there is a total “disconnect” between the violently abusive situations the child is supposedly re-experiencing as they are verbalized, and any signs of emotional distress in the child.)  Further, some of the typical allegations made present the MHP with diagnostic conundrums e.g., “He doesn’t deserve to be in my life,” “He walked out on us,” etc.  A MHP has no way to deal with a child’s “moral” or philosophical utterances, or even to determine if they are really believed by the child.

What all this means is that there are few truly scientific procedures a MHP can use in an individual case (as opposed to using data derived from group-based statistical studies) to ascertain the degree to which a particular child could profit from ongoing contact with a particular parent.  (We have developed several data-based tests which can assist the MHP in formulating a diagnostic picture of a given child’s relationship with each parent.  The data yielded by the tests can help a MHP estimate statistical probabilities about whether what a child is verbally reporting about a parent is based on actual interactions with that parent, or rather on other “suspect” influences.  The latest statistical data on these tests are summarized in the following journal articles.  One is titled Can Child Custody Data be Generated Scientifically?  The other is titled Perception-of-Relationships Test and Bricklin Peceptual Scales: Validity and Reliability Issues.  They appear in two successive editions of the American Journal of Family Therapy, 2004, Vol. 24.  The first is in Issue 2 (pp. 119-138) and the second in Issue 3 (pp. 189-203).  Note however, that such work has to do with probabilities.  Tests are not silver-bullets.)

If one relies on research data and clinical experience, a strong case for the value of a child’s having a continuing relationship with each parent can be made.  Joan Kelly and Michael Lamb have separately and together published research that strongly suggests that children profit from having relations with both parents.  Note also that clinical experience informs of the so-called “law” of requisite variety.  This states that the more the different parenting styles a child deals with (once past infancy), the better.  (This is provided the child is receiving therapeutic guidance.)  Even if a parent has a (mildly) “negative” style, a child who interacts with this parent has the opportunity to learn how to deal with it, increasing that child’s available coping and resource-styles throughout life.

What all this means is that there is presumptive research evidence suggesting that children in general profit from the ability to have an ongoing relation with both parents.  But note also that it is scientifically impossible, especially in alienation cases, to state with certainty, on an a priori basis, whether a particular child could profit from a relation with a specific parent.  Not only must a MHP deal with all of the diagnostic complexities already mentioned, but also with the fact that psychological life is transformational: it is a “work in continual progress.”  A parent who was previously a poor psychological match for a particular child can therapeutically upgrade and transform his or her styles and become a good match for the child.  A maturing child may come to see aspects of value in a given parent’s behavior that were initially not perceived by the child, or were perhaps not even in existence prior to the child’s changing his or her own patterns which then could induce change in the parent.  All relationships are continuously interactive and potentially transformative for each member of any given family system.

Hence the best (and probably only) way to ascertain if an alienated or estranged child could profit from an ongoing relation with a “target” parent is to set up the special kind of therapeutic program
 that has a chance of being successful in such cases and observing what happens.  Once the program is in place one can carefully monitor the therapeutic process for positive and negative prognostic signs.  We rarely mention these emergent signs (signs that usually do not yet exist at the outset of treatment) because some can be “faked” (while others cannot be faked).  In other words, we rarely, at the outset, tell the main therapeutic participants all of the things we are paying attention to.

A therapeutic plan that can be successful in these cases is very different than traditional plans.
  For one thing, the Court must be actively involved
 in the process (specific details are listed later).  For another, the child must rapidly see that he or she is NOT going to be the major (or even minor) decision-maker of importance as to who attends the therapeutic sessions or for how long.
  This “tail-wagging-the-dog” phenomenon in which a child gets to exercise control over parents will ultimately not only ensure that an out-patient reunification process fails, but is also ultimately harmful to the child as he or she grows up.

One other complication needs to be mentioned in reference to the successful treatment of alienation cases.  During the long periods of time these cases usually run, either the involved courts appoint, or the disputants themselves hire, traditional therapists.  These traditional therapeutic endeavors usually fail.  Finally, the case may end up with a MHP who understands the unique therapies that are required for success.  Real-life fact number one: by the time the case ends up with someone who might truly provide effective reunification therapy, many therapeutic attempts—perhaps dozens—have already failed to help.  Real-life fact number two: with each therapeutic failure, the alienated child has been further empowered and emboldened to continue his of her defiance, to continue being the tail that wags the dog.  And why not?  The child learns over and over that if he or she “holds out,” “victory” can be reached.
  Each and every past therapeutic failure paradoxically makes the current reunification task more difficult to attain.  

After offering the court and the attorneys some rationale for the rather nontraditional powers we are about to request (as explained in the above-mentioned sample letter), we list them in as clear a manner as we can.  We rarely proceed in such cases without these requirements being cast in the form of a court order.
  We also usually insist that much of our exact wording be used in the order, since they were developed over several years of involvement in such cases,
 cases in which we hopefully learned what worked and what didn’t.  Current comments (for this article) are in parentheses.

What to Ask of the Court
Here, then, are some points to be made in the needed Court Order.

1.            It is the intention of the Court that the involved child therapeutically learn how to sustain interactions with the estranged parent.  (Note that we do not say “come to love” or “get along perfectly with.”  For us, the ability for a child to sustain interactions with a parent without any credible signs of harm, is a more realistic match with what is attainable even in intact families.)

2.            Dr. Barry Bricklin and Dr. Gail Elliot are designated to be the Reconciliation Experts in this case.  Since successful reconciliation usually requires an intensive, residential (child and alienated parent together) approach, the above-named experts must be given, via the Court Order, broad power,
 the most important of which are here listed.

3.            Traditional therapy most usually not only does not work in alienation cases but actually makes things worse (one ends up with “advocates,” not reunification therapists).  Hence if other therapists should enter this case, Drs. Bricklin and Elliot are designated as the unequivocal team leaders in planning, integrating and evaluating therapeutic strategies.  They shall have the right to communicate directly with any such party.

4.            Drs. Bricklin and Elliot are given the power of binding arbitration
 with the parents on any emergent best-interest-of-the-child issue that may arise during the course of treatment.  This is essential in order to eliminate or at least mitigate situations that might increase interparental hostility, a main sustaining cause of estrangement. 

5.            They shall have the power to modify any existing time-share plan that is currently in place if this is seen as needed to maintain the integrity of the reunification process, and they shall have the right to ex-parte communications with the Court.

6.            They will determine when therapeutic sessions are to occur (of course, taking into account the reasonable needs of the participants) and who should attend them.

7.            If after a reasonable interval of time (to be specified within the first few months of treatment) Drs. Bricklin and Elliot believe that reconciliation cannot be achieved on an out-patient basis they have “the right and responsibility to suggest an in-patient facility to the Court.”  (Please use that exact phrase.)  The Court can then read the documentation that provides the foundation for this suggestion, and go on to vet the recommended facility.
  The ultimate decision to use an in-patient facility will be made solely by the Court.

8.            Since it is typically impossible at the outset or on an a-priori basis to know the actual amount of “upset” a rejecting child may actually be experiencing in a therapeutic process such as this—it is usually impossible to verify the verbal utterances made by alienating children in high conflict post-divorce cases—Drs. Bricklin and Elliot may call in an individual therapist for the child.  As stated, Drs. Bricklin and Elliot remain the team leaders.

9.            The parents agree not to launch any legal actions against each other while the therapy is in progress.

10.        While Drs. Bricklin and Elliot will be understanding of a child’s scheduling needs (school, sports, work, etc.) and parental commitments, it will generally be their position that attendance at the sessions should be given the highest priority by the involved parties.

11.        It is of critical importance that everyone involved in this matter, including the Court, the attorneys, the parents and the child(ren), realize that success in a reconciliation process cannot be accurately stated, or sometimes even estimated, in calendar or “normal” linear time.  Success is measured by the attainment and the maintenance of specified goals.  These will be made known to the participants by Drs. Bricklin and Elliot.

12.        There may come a time when Drs. Bricklin and Elliot suggest that the Court issue a temporary order (which can later be reviewed) that the alienated parent be designated the sole legal and physical custodian.  How this is actually operationalized can be determined at the appropriate time.  This step is essential if an in-patient facility is ordered by the Court.

13.        The fee for Dr. Bricklin and/or Dr. Elliot is _____________________.  This applies whether one of both Doctors are present (it will usually be both).  An advance payment of ___________________ is required, since the length of any specific session cannot be known in advance.  Some may run several hours.
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EXHIBIT K
RESEARCH INDICATING THAT THE MAJORITY OF CASES THAT GO TO COURT AS "HIGH CONFLICT" CONTESTED CUSTODY CASES HAVE A HISTORY OF DOMESTIC VIOLENCE 
Compiled by Professor Joan S. Meier, Esq. 
George Washington University Law School 
I. Janet Johnston's publications 
Janet Johnston is best known as a researcher of high conflict divorce and parental alienation. Not a particular friend of domestic violence advocates or perspectives, she has been one of the first to note that domestic violence issues should be seen as the norm, not the exception, in custody litigation. 

Janet R. Johnston et al, "Allegations and Substantiations of Abuse in Custody-Disputing Families," Family Court Review, Vol. 43, No. 2, April 2005, 284-294, p. 284.
Janet R. Johnston, "High-Conflict Divorce," The Future of Children, Vol. 4, No. 1, Spring 1994, 165-182, p. 167.
Johnston has noted that approximately 80% of divorce cases are settled, either up front, or as the case moves through the process. Studies have found that only approximately 20% of divorcing or separating families take the case to court. Only approximately 4-5% ultimately go to trial, with most cases settling at some point earlier in the process. (Citing large study by Maccoby and Mnookin, dividing the child: social and legal dilemmas of custody. Cambridge, MA: Harvard U. Press [1992]). 

Johnston cites another study done in California by Depner and colleagues, which found that, among custody litigants referred to mediation, "[p]hysical aggression had occurred between 75% and 70% of the parents . . . even though the couples had been separated. . . [for an average of 30-42 months]". Furthermore, [i]n 35% of the first sample and 48% of the second, [the violence] was denoted as severe and involved battering and threatening to use or using a weapon." -Johnston (1994), supra, citing Depner et al., "Building a uniform statistical reporting system: A snapshot of California Family Court Services," Family and Conciliation Courts Review (1992) 30: 185-206.

After surveying the research, Johnston concludes: 

"Taken all together these studies suggest that, in divorces marked by ongoing disputes over the custody and care of children, both inside and outside the court, there is often a history of domestic violence in the family and a likelihood that the violence will continue after the separation." - Id. (1994) at p. 169. 

It has previously been observed, based on research which predates the domestic violence/parental alienation battles that are now a feature of the field, that "multiple allegations of abuse are a feature of those higher conflict families" whose cases become contested custody litigation. - Johnston (2005), supra (citing Maccoby and Mnookin (1992).  
II. Peter Jaffe's compilation of studies 
Peter Jaffe is one of the world's leading experts on children, domestic violence, and custody. 

- Peter Jaffe, Michelle Zerwer, & Samantha Poisson, (2004),"ACCESS DENIED: The Barriers of Violence and Poverty for Abused Women and their Children After Separation," p. 1.
In "Access Denied", Jaffe states the following:

"Myth: Domestic violence is rarely a problem for divorcing couples involved in a child custody dispute."
Fact: The majority of parents in "high-conflict divorces" involving child custody disputes report a history of domestic violence." 

Jaffe et al also lists the following studies (with the following descriptions) as supporting the position that most custody litigants have had a history of domestic violence: 

· In a review of parents referred for child custody evaluations by the court, domestic violence was raised in 75% of the cases. - Jaffe, P.G. & Austin, G. (1995). The Impact of Witnessing Violence on Children in Custody and Visitation Disputes. Paper presented at the Fourth International Family Violence Research Conference, Durham NH (Rep. No. July 1995) 

· Of 2,500 families entering mediation in CA, approximately three quarters of parents indicated that domestic violence had occurred during the relationship. -Hirst, 2002 

· Between 70-75% of parents referred by the family court for counseling because of failed mediation or continuing disputes over the care of their children, physical aggression had taken place. - Johnston & Campbell, (1988), Impasses of Divorce: The dynamics and resolution of family conflict. New York, NY, US: The Free Press. 

· Attempts to leave a violent partner with children, is one of the most significant factors associated with severe domestic violence and death. - Websdale, N. (1999). Understanding Domestic Homicide. Boston, MA: University Press. 

· A majority of separating parents are able to develop a post-separation parenting plan for their children with minimal intervention of the family court system. However, in 20% of the cases greater intervention was required by lawyers, court-related personnel (such as mediators and evaluators) and judges. In the majority of these cases, which are commonly referred to as "high-conflict," domestic violence is a significant issue. - Johnston, J. R. (1994). "High-conflict divorce." Future of Children, 4, 165-182. 

III. National Center for State Courts 
Studies conducted by the National Center for State Courts (NCSC), looking solely at court records, have found documented evidence of domestic violence in 20-55% of contested custody cases. 

The NCSC's study, looking only at documented domestic violence in custody court records, found that 24% of court records contained some evidence of domestic violence in Louisville; 27% in Baltimore; and 55% of Las Vegas cases indicated domestic violence. - Susan Keilitz et al, Ðomestic Violence and Child Custody Disputes: A Resource Handbook for Judges and Court Managers, prepared for the National Center for State Courts; State Justice Institute," NCSC Publication Number R- 202, p. 5.

The same study found that a screening process (utilized by the mediation program) "revealed a much higher incidence of domestic violence than a review of court records alone would have indicated." - Id . at 7. 

IV. Custody Courts Regularly Fail to Note or Lack Information about history of Domestic Violence 
Kernic et al., "Children in the Crossfire: Child Custody Determinations Among Couples With a History of Intimate Partner Violence," Violence Against Women, Vol. 11, No. 8, August 2005, 991-1021, 1013,
Kernic et al. from the Harborview Injury Prevention & Research Center in Seattle, studied at divorce cases, including both those with a documented, substantiated, and/or alleged history of domestic violence, and those without. The study found that in 47.6% of cases with a documented, substantiated history, no mention of the abuse was found in the divorce case files. - Id . at 1005. 

Kernic et al. found that "the court was made aware of less than one fourth of those cases with a substantiated history of intimate partner violence." - Id. at 1016. 

Further, Kernic et al. found that fathers with a history of committing abuse were denied child visitation in only 17% of cases. Mothers in these cases were no more likely to obtain custody than mothers in non-abuse cases. This study found that mothers were "more likely" than fathers to be awarded sole custody, but does not identify what proportion of cases resulted in equal sharing of physical custody (which is available in Washington even when one parent is designated "primary"). - Id. at 1014-1015. 

The Virginia Commission on Domestic Violence Prevention commissioned a study of these issues at University of Virginia in 1997-98. The study found that in custody cases where there was also a domestic abuse case in court, only 25% of the custody files referenced the existence of the domestic abuse case. - www.courts.state.va.us/fvp/history.html 
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Coercive Control

How Men Entrap Women in Personal Life 

Evan Stark 

Winner, 2007 PSP Award for Excellence in Sociology & Social Work from the Association of American Publishers 

Description

Despite its great achievements, the domestic violence revolution is stalled, Evan Stark argues, a provocative conclusion he documents by showing that interventions have failed to improve womens long-term safety in relationships or to hold perpetrators accountable. Stark traces this failure to a startling paradox, that the singular focus on violence against women masks an even more devastating reality. In millions of abusive relationships, men use a largely unidentified form of subjugation that more closely resembles kidnapping or indentured servitude than assault. He calls this pattern coercive control. Drawing on sources that range from FBI statistics and film to dozens of actual cases from his thirty years of experience as an award-winning researcher, advocate, and forensic expert, Stark shows in terrifying detail how men can use coercive control to extend their dominance over time and through social space in ways that subvert womens autonomy, isolate them, and infiltrate the most intimate corners of their lives. Against this backdrop, Stark analyzes the cases of three women tried for crimes committed in the context of abuse, showing that their reactions are only intelligible when they are reframed as victims of coercive control rather than as battered wives.

The story of physical and sexual violence against women has been told often. But this is the first book to show that most abused women who seek help do so because their rights and liberties have been jeopardized, not because they have been injured. The coercive control model Stark develops resolves three of the most perplexing challenges posed by abuse: why these relationships endure, why abused women develop a profile of problems seen among no other group of assault victims, and why the legal system has failed to win them justice.

Elevating coercive control from a second-class misdemeanor to a human rights violation, Stark explains why law, policy, and advocacy must shift its focus to emphasize how coercive control jeopardizes womens freedom in everyday life.

Fiercely argued and eminently readable, Starks work is certain to breathe new life into the domestic violence revolution. 

Reviews

"Evan Stark's brilliant book will transform our understanding of violence against women and place the anti-abuse campaign squarely in the center of the feminist revolution and the movement for universal human rights. In Stark's new paradigm, we see that physical violence is only the tip of an iceberg of intimidation, isolation, and deprivation of daily necessities that amounts to a denial to women of personhood and full citizenship. Every human rights theorist, advocate, and jurist needs to read this landmark volume and use it to reinvigorate the movement toward true equality for women. If every law enforcement officer, shelter provider, social worker, and legislator would also read the stories Stark tells about women's everyday struggles in hostage-like relationships, society's approach to the abuse of women would be immeasurably strengthened."-- Heidi Hartmann, Institute for Women's Policy Research and the George Washington University 

"Evan Stark has written a momentous work conceptualizing abuse of women by their intimate partners as a major human rights violation. Dr. Stark has explicated the concrete deprivations and structural restraints which are the daily realities of women who have abusive intimate partners. He shows how these abuses create hostage-like living conditions and constrain women's ability to function as fully free citizens in society. Coercive Control is essential reading for everyone in the mental health and legal professions who treat and represent women. It will help us grasp the oppression suffered by women who may not have visible, physical injuries so that we may help them achieve safety and freedom."-- Marjory D. Fields, J.D., family law and human rights lawyer in private practice and retired Justice, New York State Supreme and Family Courts 

"Coercive Control is compelling in the way it frames woman-battering as a web of coercive controls and enforcement. Evan Stark provides a rich history of the refuge/shelter movement and a powerful critique of the criminal legal system. This pathbreaking exploration of the entrapment of women in intimate partnerships, with its important exploration of social context and critical focus on male social and economic privilege, is a must read a crucial addition to the literature."-- Barbara J. Hart, Senior Policy and Legal Advisor, Battered Women's Justice Project 

"Starks book vividly and unforgettably describes the many ways that men subjugate and entrap women...Coercive Control is one of the most important books ever written about domestic violence and one that should be widely read by advocates, policymakers, and academics."--Domestic Violence Report 

"This is a hopeful book. It ends with a call to action through engagement with the law, rather than a retreat in the face of disappointing results of our efforts.[It is unique in the comprehensiveness of its critique, and in the depth and utility of [Starks] recommendations for a direction for the future. If it is as widely read as it deserves to be, it is sure to have a major impact."--Sex Roles 

"Evan Stark broadens our understanding of violence against women as a major human rights violation. Scholars, law enforcement officers, shelter providers, social workers, and legal professionals interested in improving societys approach to dealing with the abuse of women should examine this work.[It] provides a persuasive argument as to why physical violence is only one dimension of the complex political issues that are played out in the context of interpersonal relationships characterized as abusive. In addition, the theoretical argument makes an important connection to compelling empirical evidence to permit the analysis of the social context of the entrapment of women and the male social and economic privilege that results."--Journal of Public Management and Social Policy 

"The mix of research, case material and the author's compelling perspective make the book very readable and engaging. The book encapsulates core themes and provides a model that facilitates a great understanding of the interpersonal processes involved."--The Psychologist 

"...a book of tremendous import to anyone working with the issue of domestic violence...Coercive Control is a sweeping, compelling and meticulously detailed argument...If, as Stark suggests, the domestic violence field is on the verge of a Kuhnian revolution, this book is the bugle blast."--Sex Roles 

"Every attorney who represents clients in family law courts should read this book."--Wisconsin Lawyer 

"Evan Stark's brilliant book will transform our understanding of violence against women and place the anti-abuse campaign squarely in the center of the feminist revolution and the movement for universal human rights. In Stark's new paradigm, we see that physical violence is only the tip of an iceberg of intimidation, isolation, and deprivation of daily necessities that amounts to a denial to women of personhood and full citizenship. Every human rights theorist, advocate, and jurist needs to read this landmark volume and use it to reinvigorate the movement toward true equality for women. If every law enforcement officer, shelter provider, social worker, and legislator would also read the stories Stark tells about women's everyday struggles in hostage-like relationships, society's approach to the abuse of women would be immeasurably strengthened."-- Heidi Hartmann, Institute for Women's Policy Research and the George Washington University 

http://www.thelizlibrary.org/site-index/site-index-frame.html#soulhttp://www.thelizlibrary.org/liz/013.htm
Excerpt - Coercive Control


Coercive control is a model of abuse that attempts to encompass the range of strategies employed to dominate individual women in personal life. Alternately referred to as coerced persuasion; conjugal, patriarchal or intimate terrorism; emotional or psychological abuse; indirect abuse; or emotional torture, it describes an ongoing pattern of sexual mastery by which abusive partners, almost exclusively males, interweave repeated physical abuse with three equally important tactics: intimidation, isolation, and control.  


The easiest way to understand coercive control is to contrast it to the widespread equation of partner abuse with “domestic violence.”  Domestic violence laws and most research in the field take an incident-specific focus and weigh the severity of abuse by the level of force used or injury inflicted what I call a “calculus of harms.”  In marked contrast, the coercive control model relies on evidence that most battered women who seek help experience coercion as “ongoing” rather than as merely “repeated” and that the main marker of these assaults is their frequency or even their “routine” nature rather than their severity, a fact that gives abuse a “cumulative” effect found in no other assault crime.  Physical harm and psychological trauma remain important in the coercive control model. But its theory of harms replaces the violation of physical integrity with an emphasis on violations of “liberty” that entail the deprivation of rights and resources  essential to personhood and citizenship. In this view, the psychological language of victimization and dependence is replaced by the political language of domination, resistance, and subordination. .  In the coercive control model, what men do to women is less important than what they prevent women from doing for themselves. 

In the forensic context where I work, women’s right to use whatever means are available to liberate themselves from coercive control derives from the right afforded to all persons to free themselves from tyranny not from the proximate physical or psychological means used to do this
 


The domestic violence model emphasizes the familial, cultural, interpersonal and psychological roots of abusive behavior. The coercive control model views the dynamics in abusive relationships from the vantage of the historical struggle for women’s liberation and men’s efforts to preserve their traditional privileges in personal life in the face of this struggle. The incredible strides women have made towards full equality, particularly since the l960’s, have been widely documented. These gains make it increasingly difficult for men to ensure women’s obedience and dependence through violence alone. In the face of this reality, millions of men have expanded their oppressive repertoire to include a range of constraints on women’s autonomy formerly imposed by law, religion, and women’s exclusion from the economic, cultural and political mainstream, in essence trying to construct a “patriarchy in miniature” in each individual relationship, the course of malevolent conduct known as coercive control. Although the aim of  this conspicuous form of subjugation is to quash, offset or coopt women’s social gains (taking the money they earn, for instance),  this strategy relies for success on the persistent inequalities based on sex that remain, including the huge gap in job opportunities and earnings that continues to advantage men.  

Coercive control shares general elements with other capture or course-of-conduct crimes such as kidnapping, stalking, and harassment, including the facts that it is ongoing and its perpetrators use various means to hurt, humiliate, intimidate, exploit, isolate, and dominate their victims. Like hostages, victims of coercive control are frequently deprived of money, food, access to communication or transportation, and other survival resources even as they are cut off from family, friends, and other supports through the process of “isolation.” But unlike other capture crimes, coercive control is personalized, extends through social space as well as over time, and is gendered in that it relies for its impact on women’s vulnerability as women due to sexual inequality. Another difference is its aim. Men deploy coercive control to secure privileges that involve the use of time, control over material resources, access to sex, and personal service.  A main means men use to establish control is the microregulation of everyday behaviors associated with stereotypic female roles, such as how women dress, cook, clean, socialize, care for their children, or perform sexually. These dynamics give coercive control a role in sexual politics that distinguishes it from all other crimes.

The coercive control framework does not downplay women’s own use of violence either in fights or to hurt or control men or same-sex partners. Numerous studies in the United States indicate that women of all ages assault male and female partners in large numbers and for many of the same reasons and with much the same consequences as men. However, there is no counterpart in men’s lives to women’s entrapment by men in personal life due to coercive control. 

The Origins of the Coercive Control Model


The coercive control model reflects two concurrent realities, that the domestic violence is stalled and that our current predicament can be traced to the gap that separates how abuse is understood and the actual experiences of battered women with abusive men.


Nothing in the coercive control model is meant to discount the enormous gains achieved by the domestic violence revolution since we opened the first battered women’s shelters in the l970’s. Nor, as some critics of our movement have argued, do I want to turn back the clock by retreating from the important protections we have won for women in the legal, criminal justice, health or mental health arenas.  Hundreds of thousands of women and children owe the fact that they are alive to the availability of shelters and to criminal justice and legal reforms. What is less clear is whether women as a group are safer today or are less likely to be beaten, controlled, or killed by their partners than they were before the domestic violence revolution began. 

Partner violence against women is no longer just life. But anyone with reasonable sympathies and a passing acquaintance with interventions to stem men’s abuse of woman will sense the failure of a range of systems to mount an adequate response, the justice system included. Among the most dramatic facts are these:

• Partner homicides have dropped precipitously. But this change has benefited men far more than women. The number of men killed by female partners has dropped dramatically since we opened the first shelters, particularly among blacks. But the number of women killed by male partners has changed very little. While severe violence by men against women has dropped, the so-called “minor” violence that makes up the infrastructure of coercive control has increased sharply. Women as a group are not appreciably safer today than when the domestic violence revolution began.

•  Though domestic violence is an ongoing crime and is almost always complemented by acts of intimidation, humiliation, isolation and control, in most communities abuse is treated as a second-class misdemeanor.  While victims repeatedly insist that “violence isn’t the worst part” and mounting evidence points to structural constraints on independence and personhood as the most devastating aspects of abuse, these dimensions remain officially invisible.  Millions of men may be arrested each year for domestic violence. But the chance that a perpetrator will go to jail in any given incident is just slightly better than the chance of winning a lottery. 

•  Batterer intervention programs (BIPs) are widely offered as an alternative to incarceration. But these programs are little more effective than doing nothing at all. Regardless of intervention, the vast majority of perpetrators continue their abuse.

•  Shelters are the core response to abused women and so they should remain. But in hundreds of communities, shelters today are indistinguishable from the traditional, paternalistic service system they arose to challenge.  

. Perhaps the key fact is that the domestic violence revolution appears to have had little or no effect on coercive control, the pattern evidence shows characterizes between 60-80% of the relationships for which women seek outside assistance. Refocusing on coercive control would be a giant step toward changing this situation. The domestic violence movement began with a vision, to provide women worldwide with a safety net that protected them against harm in personal life. Such a net is in place in most countries. But long-term protection still eludes us.


The limits of current interventions can be directly traced to a failure of vision, not of nerve. Conservatives attack the advocacy movement for exaggerating the nature and extent of abuse. In fact, because of its singular emphasis on physical violence, the prevailing model minimizes both the extent of women’s entrapment by male partners in personal life and its consequences.

Viewing woman abuse through the prism of the incident-specific and injury-based definition of violence has concealed its major components, dynamics, and effects, including the fact that it is neither “domestic” nor primarily about “violence.” Failure to appreciate the multidimensionality of oppression in personal life has been disastrous for abuse victims. Regardless of its chronic nature, courts treat each abuse incident they see as a first offense. Because well over 95% of these incidents are minor, in that the physical assault involved is not injurious, almost no one goes to jail. In custody or divorce cases, because abuse is framed as incident specific or as only involving injurious violence, when women or children present with claims based on the ongoing, multidimensional and cumulative nature of abuse, these are often treated as fabricated. Worse, a protective mother may be blamed when her expressed level of concern or fear is at odds with  evidence of assault: in the dependency court, her children may be placed in foster care; in family court, she is alleged to be engaged in alienating her children from the “good enough father.” As calls to the police or visits to the emergency room are repeated over time, the helping response becomes more perfunctory and may actually contribute to making abuse routine, a process called normalization. 

Coercive Control 


The coercive control model is built on earlier work that has remained marginal to mainstream intervention,  a mountain of data that contradicts every major tenet of the domestic violence model; and a growing body of literature documenting the prevalence of tactics to isolate, intimidate and control women in abusive relationships. But its major source is the real-life experiences of perpetrators and victims of abuse


As I’ve suggested, the most important anomalous evidence indicates that violence in abusive relationships is ongoing rather than episodic, that its effects are cumulative rather than incident-specific, and that the harms it causes are more readily explained by these factors than by its severity. Among these harms, the dominant approach identifies two for which it fails to adequately account, the entrapment of victims in relationships where ongoing abuse is virtually inevitable, and the development of a problem profile that distinguishes abused women from every other class of assault victim.  The prevailing view is that women stay and develop a range of mental health and behavioral problems because exposure to severe violence induces trauma-related syndromes, such as PTSD or BWS that can disable a woman’s capacity to cope or escape. In fact, however, only a small proportion of abuse victims evidence these syndromes.  Most victims of abuse do not develop significant psychological or behavioral problems. Abused women exhibit a range of problems that are unrelated to trauma, the vast majority of assault incidents are too minor to induce trauma, and abuse victims can be entrapped even in the absence of assault. The duration of abusive relationships is made even more problematic when we appreciate that abuse victims are aggressive help seekers and are as likely to be assaulted and even entrapped when they are physically separated as when married or living together. Thus, whatever harms are involved can cross social space as well as extend over time and appear to persist regardless of how women respond. If violence doesn’t account for the entrapment of millions of women in personal life, what does?

The answer is coercive control, a strategy that remains officially invisible despite the fact that it has been in plain sight at least since the earliest shelter residents told us in no uncertain terms that “violence wasn’t the worst part.” Cognitive psychologists in the late 1970s and 1980s tried to capture what these women were experiencing by comparing it to “coercive persuasion,” brainwashing, and other tactics used with hostages, prisoners of war, kidnap victims, and by pimps with prostitutes. Largely ignored by researchers, the understanding of abuse as coercive control was developed in popular literature and incorporated at least implicitly into how various practitioners approached the problem. Working on men’s control skills has provided one template for batterers programs since the founding of Emerge in Boston. Prosecutors are increasingly charging batterers with stalking, or harassment as well as domestic violence, crimes that typically involve a course of intimidating and controlling conduct as well of violence. Scotland and Canada are examples of countries that now define violence against women or abuse from a human rights perspective that includes a range of coercive and controlling behaviors in addition to assault. The most widely used graphic representation of abuse is the Power and Control Wheel introduced by the Domestic Violence Intervention Project (DAIP) in Duluth, Minnesota. Although violence is the hub of the original wheel, its spokes depict isolation, economic control, emotional and sexual abuse, and other facets of coercive control. This attention is merited. The several dozen studies that attempt to measure control and psychological abuse suggest that victims have been subjected to multiple control tactics, among which the denial of money, the monitoring of time, and restricted mobility and communication are prominent. 

Despite these inroads, coercive control remains marginal to mainstream thinking. It is rarely acknowledged in policy circles, has had almost no impact on domestic violence policing or criminal law, and commands no special funding. Although providers and advocates may ask about elements of coercive control, I know of no programs or interventions that address it. Everyone acknowledges that domestic violence is about power and control. But we have yet to incorporate this truism into our understanding of abuse or our response.  

The major source for the model of coercive control are the victims and perpetrators of abuse with whom I and others have worked. The women in my practice have repeatedly made clear that the most serious harms they have suffered involve how their partners have kept them from fulfilling their life projects by appropriating their resources; undermining their social support; subverting their rights to privacy, self-respect, and autonomy; and depriving them of substantive equality. This is the evidence on which I base my claim that coercive control is a liberty crime. Preventing a substantial group of women from freely applying their agency in economic and political life obstructs overall social development . 

The new model is rooted in the same tenets that gave birth to the battered women’s movement—that the abuse of women in personal life is inextricably bound up with their standing in the larger society and therefore that women’s entrapment in their personal lives can be significantly reduced only if sexual discrimination is addressed simultaneously. In the early shelters, the interrelatedness of these tenets was grounded in the practice of empowerment, whereby the suffering of individual victims was mollified by mobilizing their collective power to help one another and change the institutional structures that caused and perpetuated women’s second-class status, an example of women doing for themselves. Our challenge is to resurrect this collective practice and broaden its political focus to the sources of coercive control. 

. 

Control: Invisible in Plain Sight


The victims and perpetrators of coercive control are easily identified. Many of the rights violated in battering are so fundamental to the conduct of everyday life that is hard to conceive of meaningful human existence without them. How is it possible then that it has attracted so little attention?


 I have already pointed to the prominence of the domestic violence model. Another explanation is the compelling nature of violence. Once injury became the major medium for presenting abuse, its sights and sounds were so dramatic that other experiences seemed muted by comparison. The radical feminists who led the fight against rape and pornography also inadvertently contributed to the invisibility of coercive control. Placing so much political currency on violence against women as the ultimate weapon in men’s arsenal made it a surrogate for male domination rather than merely one of its means. It was a short step to replacing the political discussions of women’s liberation with the talks of “victims” and “perpetrators.” Another explanation for why coercive control has had such little impact is that no one knows what to do about it. 


The entrapment of women in personal life is also hard to discern because many of the rights it violates are so basic—so much a part of the taken-for-granted fabric of the everyday lives we lead as adults, and so embedded in female behaviors that are constrained by their normative consignment to women—that their abridgement passes largely without notice. Among my clients are women who had to answer the phone by the third ring, record every penny they spent, vacuum “till you can see the lines,” and dress, walk, cook, talk, and make love in specific ways and not in others, always with the “or else” proviso hanging over their heads. What status should we accord to a woman’s right to have toilet paper in the downstairs bathroom or to the right of a woman I will call Laura who had to beep in periodically so her boyfriend would know her whereabouts or who could not go to the gym without being beeped home? Given the prominence of physical bruising, how can we take these little indignities seriously or appreciate that they comprise the heart of a hostage-like syndrome against which the slap, punch, or kick pale in significance? Most people take it for granted that normal, healthy adults determine their own sleep patterns or how they drive or laugh or make love. The first women who used our home as her safe house described her partner a tyrant. We thought she was speaking metaphorically. 

Violence is easy to understand. But the deprivations that come packaged in coercive control are no more a part of my personal life than they are of most men’s. This is true both literally, because many of the regulations involved in coercive control target behaviors that are identified with the female role, and figuratively, because it is hard for me to conceive of a situation outside of prison, a mental hospital, or a POW camp where another adult would control or even care to control my everyday routines. 

What is taken from the women whose stories I hear almost daily—and what some victims use violence to restore—is the capacity for independent decision making in the areas by which we distinguish adults from children and free citizens from indentured servants. Coercive control entails a malevolent course of conduct that subordinates women to an alien will by violating their physical integrity (domestic violence), denying them respect and autonomy (intimidation), depriving them of social connectedness (isolation), and appropriating or denying them access to the resources required for personhood and citizenship (control). Nothing men experience in the normal course of their everyday lives resembles this conspicuous form of subjugation. 

 Some of the rights batterers deny to women are already protected in the public sphere, such as the rights to physical integrity and property. In these instances, law is challenged to extend protections to personal life. But most of the harms involved in coercive control are gender-specific infringements of adult autonomy that have no counterpart in public life and are currently invisible to the law. The combination of these big and little indignities best explains why women suffer and respond as they do in abusive relationships, including why so many women become entrapped, why some battered women kill their partners, why they themselves may be killed, or why they are prone to develop a range of psychosocial problems and exhibit behaviors or commit a range of acts that are contrary to their nature or to basic common sense or decency. 

In the late 1970s, we reached into the shadows to retrieve physical abuse from the canon of “just life.” Now it appears, we did not reach nearly far enough.


<#>

Evan Stark

Eds203@juno.com
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DECIDING CHILD CUSTODY WHEN THERE IS

DOMESTIC VIOLENCE:

A BENCHBOOK FOR PENNSYLVANIA COURTS

MARCH 2005

The Women’s Law Project (WLP) is a public interest law center, committed to

fighting discrimination and injustice against women and to advancing the legal, health,

economic and societal status of women and their families. The WLP engages in highimpact

litigation and leads advocacy, education and public policy efforts on behalf of

women and children, and is recognized as a national leader in the field of women’s rights,

as well as a unique resource for women in Pennsylvania. It has been WLP’s goal since

its founding in 1974 to provide women with knowledge to empower them to address the

problems in their own lives, to work to eliminate gender discrimination in laws and

institutions, and to promote changes in the legal system that directly affect the status and

opportunities of women.

The Support Center for Child Advocates (Child Advocates), founded in 1977,

is the country’s oldest and largest pro bono legal and social services agency for children.

Its mission is to advocate for abused and neglected children in Philadelphia with the goal

of securing a permanent, nurturing environment for every child. Child Advocates teams

specially trained volunteer attorneys with staff social workers and lawyers who are

specialists in child welfare practice and children’s legal issues. Working together in this

unique service model, Child Advocates protects children by securing social services,
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EXHIBIT O
Subtle and Overt Psychological Abuse.

1. The Marshall SOSPS; Marshall, 1999) is a 65 item scale used to measure psychological abuse.  Items were designed to measure overt and subtle forms of psychological abuse.  Marshall’s (1999) original factor analysis revealed four types of overt abuse (domination, indifference, monitoring and discrediting) and three types of subtle abuse (undermining, discounting, and isolation).  Examples of items include “make you feel ashed of yourself” and “discourage you from making new friends.”  Frequency is measured on a 4 point scale ranging from 1 “never” to “many times.”  

2. Psychological Maltreatment of Women Inventory (PMWI-Short Version; Tobman, 1999).  The PMWI scale was also used to assess psychological abuse.  The PMWI-S has 14 items and includes 7 items for both the Isolation/Domination and Verbal/Emotional subscales.  Examples of items include (my partner used our money or made important financial decisions without talking tome about it” and “my partner blamed me for his problems”  Frequency is measured on a 5 point scale ranging from 1 “never” to 5 “very frequently.”  

3. The severity of Violence Against Women Scales (LSVAWS).  The SVAWS (Marshall, 1992) was used to assess violent threats and behaviors a woman has experienced from her current partner.  The measure is composed of 46 items that describe psychological, physical and sexual abuse.  The psychological abuse scale is represented by 19 items including symbolic threats of mild, moderate and serious violence.  Frequency is measured on a 4 point scale ranging from 1 “never” to “many times.”  Examples of items include “shook a fist at you” or “threatened to destroy something belonging to you.”

4. Beck Depression Investory (BDI).  The BDI (Beck, Ward, Mendelson, Mock & Erbaugh, 1961) is used to assess depression.  Symptoms assessed include guilty feelings, indecisiveness, changes in appétit, or sleep disturbances.  Participants are asked to choose which of four evaluative statements best identified how they felt during the past week.  Ranked in order of increasing severity from 1 to 4.

5. PTSD Scale for Battered Women (saunders, 1994).  The PTSD includes (17 items based on the DSM criteria for PTSD.  Participants are asked to rate how many times they had experienced each item as a result of psychological and/or physical abuse measured by the SVAWS.  Responses were scored on an 8-point scale ranging from “never” to “over 100 times.”  Example items include questions such as “unpleasant memories of the behaviors you can’t keep out of your mind” or “much less interest in important activities since the behaviors 

6. Brief Symptom Inventory (BSI; Derogatis and Melisaratos, 1983).  The original scale includes nine symptom dimensions.  The anxiety subscale uses seven item scale.  Participants rate how much they were distressed by specific symptoms in the past two weeks using a 4 point scale that ranges from 1 “not at all” to 4 “extrememly.”  Examples of items include “feeling easily annoyed or irritated” or “feeling that you are watched or talked about by others.”

7. Dyadic Adjustment Scale-Short Form (DAS, Spanier, 1976).  The original 32-item scale assesses the quality of marriages and other unions across four dimensions.  The reduced 15 item scale measures dyadic cohesion.  Participants are asked to choose their level of agreement, based on a 6 point Likert scale.  For example participants are asked to rate how often they agree on “handling family finances” or “religious matters.”  

8. Rosenberg Self-Esteem Scsale (Rosenberg, 1965).  This 10-item measure examines self-worth and self-acceptance.  Participants rate their agreement with each item on a 4 point Likert scale ranging from 1 “strongly agree” to 4 “strongly disagree.”  Examples “I feel that I have a number of good qualities” and “I take a positive attitude toward myself.
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Also of interest, from the same case, the Board cited a section of Ohio law referred to as the “Specialty Standard of Care,” which states that “one who undertakes practice in a given specialty area will be held to the standard of care within that specialty while he/she is practicing in that area.” The suspension is stayed pending its appeal. See � HYPERLINK "https://license.ohio.gov" ��https://license.ohio.gov�.





� Id. at § 9.06.





� Id. at § 9.08(a).





� In re Wonderly, 423 N.E.2d 420, 427 (Ohio 1981).








� Defendant’s Ring’s works with the full backing of the Court.  This entire article encourages experts to get Courts to hand-over judicial authority to the expert.  That a relationship of this type was in existence in more than proven by transcripts and correspondence and conflict-of-interest relationships.





� Dr. Ring is NOT an advocate for the children as proven by the report and Court transcript, but rather an advocate and witness for one aggrieved party. 


� Training is available.


� Trained in how to set-up a Court record for their therapy.


� Trained in legal presentation if service is purchased/requested by one party.


� Trained to manipulate “facts”??? 


� Dr. Ring develops an alliance with CCN Attorney (J.R.Mark) in order to attain a court order for therapy.


� Acknowledges that Courts have “favorite” witnesses, in Defendant Berks it is Defendant Ring.


� The Best Interests of the Children have become politicized. 


� Reiterates the encouraged collusive and conspiratorial relationship between Court and expert.


� PACE outlines their methods for collusion and violation of 18 U.S.C. 241, 242.  Substitute names.


� How PACE members get the Attorney’s and Judges on-board to award the expert complete control of the case and judicial decisions.


� The Court, in this case Berks, must order therapy.  The goal of the expert is to get an order for therapy.


� See “Pace Bricklin” Exhibit.  These theories do not adhere to the Frye Standard.  The children are usually protecting to sexual, physical or other forms of abuse, often against the Father.  PAS discounts the abuse, approves of the abuse, blames the abuse on the victim.  It has been ruled invalid by the American Bar Association and the District Attorney Association.  PAS DOES NOT meet the Rules of Evidence.  


� PACE therapists are trained to dismiss ANY allegations of abuse of Father by the children.


� PACE experts approve of negative (abusive) parenting styles.  PACE experts use “threat therapy” designed by Dr. Richard Gardner and perpetuated by Dr. Bricklin through the PACE organization.


� The “special” program is threatening children to like the abuser or they will NOT see their protective Mother, they will be institutionalized, jailed, etc.  There is a family to witness to the extreme and highly unethical methods used by and endorsed by the PACE organization.


� Therapy performed by PACE is not ethical or in the Best Interests of the Children.


� Courts must aid the denial of due process.


� Not considering the children is NOT in the Children’s Best Interests.  This statement hints at the extreme punishing methods used by PACE therapists.


� Children must endure years of “non-traditional, threat therapy” as the PACE therapist continues to come up with their preconceived outcome of acceptance of the abuse.  At no time are the Best Interests of the Children included in the therapy.  


� PACE therapists obtain the full permission of the Court to conduct therapy WITHOUT oversight, outside of established psychological and counseling methods.  Therefore, Courts give Judicial authority to the expert, conceding the Best Interests of the Child to an abuse-perpetuating therapist.


� Several children have committed suicide due to the extended years of court-approved Threat Therapy and continued abuse of Father with the full condoning of the Court and the PACE therapist.


� PACE therapist are requiring children to maintain interactions with their abusers.  Who is the Judge of harm?  Surely, not the children as this document more than proves.


� Again, the Court hands-over judicial authority to the PACE therapist.


� If a protective parent is able to obtain an outside-the-PACE/Court-network therapist for the children, that therapist will be deemed to be “advocating” for the children when they believe the allegations of abuse.  The PACE therapist is permitted to overrule ANY outside protection afforded to the children.


� PACE therapists require full judicial authority WITHOUT adhering to ANY Rules of Evidence or Due Process law.


� PACE therapists are encourages to have ex parte communication with the Court.  Therapists are permitted to change custody orders WITHOUT adhering to ANY Rules of Evidence or Due Process law.





� PACE uses a network of abusive residential facilities.  According to a GAO report, children suffer a myriad of inappropriate, abusive punishments and routinely suffer death due to conditions.  PACE uses these facilities to further threaten victims of abuse who do not accept the abuser.


� Due Process rights are violated by the PACE/Court agreement.


� PACE therapists are making custody determinations WITHOUT adherence to Rules of Evidence or Due Process.  
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