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I.
Introduction
On its face, Title IX’s mandate is simple. The text of the law provides that “[n]o person in the United States shall, on the basis of sex, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any education program or activity receiving Federal financial assistance.” 20 U.S.C. 1691(a). The application of this language to intercollegiate athletics programs at colleges and universities across the country however, has proven to be a complicated undertaking and one that has become more urgent for schools to achieve as judicial and administrative enforcement is on the rise.
II.
Coverage

Title IX’s coverage extends, with limited exceptions, to educational institutions including colleges, universities, elementary and secondary institutions, as well as education or training programs that receive federal funding. Where coverage exists, the institution is required to provide equitable access to “all aspects of the education program, including admissions, treatment of participants, and employment.” Title IX Legal Manual (U.S. Department of Justice, Civil Rights Division Jan. 11, 2001).
Federal financial assistance can take many forms. It may be direct funding through grants or loans or other nonmonetary assistance. See United States Dep’t of Transp. v. Paralyzed Veterans, 477 U.S. 597, 607 n.11 (1986)(where students used federal fund awards to pay tuition at educational institution, institution is federal funding recipient). For colleges and universities, however, the most common funding sources are federal student loans, federal work-study dollars, and federal research grants. See Grove City Coll. v. Bell, 465 U.S. 555, 569 (1984). In order for coverage to apply, however, the entity must be deemed to be a recipient (direct or indirect) and not merely a beneficiary. NCAA v. Smith, 525 U.S. 459, 470 (1999)(dues paid to the NCAA by colleges and universities who were recipients of federal financial assistance “[a]t most . . . demonstrates that [the NCAA] indirectly benefits from the federal assistance afforded its members. This showing, without more, is insufficient to trigger Title IX coverage.”). 
Title IX contains some express exemptions to its coverage. As a compromise during the drafting and approval process, the law was narrowed to apply only to the admissions programs of public institutions of undergraduate higher education only and even then, in those instances where the public institution does not have a traditional and continuing admissions policy of admitting students of one sex only. The statute also expressly exempts educational institutions of religious organizations with contrary religious tenets if the application of the law would not be consistent with the organization’s religious tenets. Military services and merchant marine academies whose primary purpose is the training of individuals for the military services of the United States or the merchant marine are also exempt. Some interesting express exemptions were also written into the statute. For example, Title IX does not apply to the membership practices of social fraternities or sororities, provided the fraternity or sorority is exempt from taxation and its active membership consists primarily of students in attendance at an institution of higher education.
III.
Sources of Guidance
Title IX’s obligations, including but not limited to those concerning intercollegiate athletics, are set forth more fully in regulations promulgated by the Department of Education (DOE). These regulations have been found to be valid and enforceable by federal appellate courts that have considered the issue. In Cohen v. Brown University, perhaps the most influential Title IX case to date due to its detailed interpretation and application of the law to an existing intercollegiate athletic department, the First Circuit ruled that the DOE regulations “deserve controlling weight” and that because the department’s interpretation is a “considered interpretation” of agency regulations, it should be accorded “substantial deference.” Cohen v. Brown Univ., 991 F.2d 888, 895–97 (1st Cir. 1993).
In addition, any practitioner seeking to apply Title IX in the athletics area would benefit from a thorough review of the following sources of administrative guidance:
· the Policy Interpretation issued by the Department of Education in 1979 (found at 44 Fed. Reg. pt. 26 (1979));
· subsequent Letters of Clarification issued by the Office for Civil Rights;
· OCR Letters of Guidance, including the 1996 Clarification of the Three Part Test; Guidance on Awarding of Athletic Financial Assistance (OCR letter to Bowling Green State University, July 23, 1998); Clarification of Part Three of the Three Part Test issued in 2010; and
· Title IX Athletics Investigator’s Manual, published by the Office for Civil Rights, U.S. Department of Education (Apr. 9, 1990)(for use with laundry list issues only since some aspects, including financial aid test, are now outdated).
Although administrative guidance does not have the absolute force of law, federal courts that have applied Title IX law to athletic programs have relied in significant respects on the approaches outlined in the Policy Interpretation, among others. These agency documents provide the framework necessary to assess compliance with the very broad and somewhat ambiguous language of the statute. Although dated, the field investigators manual is still instructive.

According to these legal sources, Title IX mandates gender equity in the following three facets of an institution’s athletic program: athletic participation, athletic scholarships, and a catchall analysis of other athletic benefits and opportunities, more commonly referred to as “treatment issues,” or “the laundry list.” The regulations provide that compliance with the law overall requires a showing of full compliance with each of the three areas individually. A full discussion of the requirements of each area is set forth below.
IV.
Mandated Administrative Procedures
The Title IX regulations set forth some basic requirement for institutions. Title IX regulations state that each educational institution that is the recipient of federal funding must designate a person as the Title IX coordinator and that the institution shall further adopt Title IX grievance procedures. 44 C.F.R. § 618.135(a), (b).
A.
Designation of Title IX Coordinator
Each covered entity is required to designate at least one employee to coordinate its efforts to comply with and carry out its responsibilities under Title IX. 65 C.F.R. § 618.135(a). This person should oversee compliance, development, and implementation of grievance procedures, and the intake, investigation, and resolutions of complaints of noncompliance. The name, address, and telephone number of this person must be made available to students and employees. In addition, the contact information for this person must also be set forth in all recruiting materials published by the covered entity.

The Title IX coordinator’s role should include the following:
· providing consultation and information regarding Title IX requirements to potential complainants;
· distribution of grievance forms to potential complainants;
· receipt of formal grievances and providing notification to complainants of receipt of the grievance;
· scheduling grievance hearings;
· moderation of grievance procedures;
· notification to all parties regarding grievance decisions;
· notification of complainants of the right and procedures of appeal;
· monitoring compliance of all requirements and time lines specified in the grievance procedures;
· training of staff responsible for grievance procedures;
· maintenance of grievance and compliance records and files; and
· provision of ongoing training, consultation, technical assistance, and information services regarding Title IX requirements, grievance issues, and compliance programs.
Ideally, the Title IX coordinator should not only have a practical working knowledge of Title IX as it applies across the educational setting, including but not limited to athletics, he or she also should be able to apply its protections in light of other nondiscrimination laws, including the Rehabilitation Act and the Americans with Disabilities Act (pregnancy issues), Title VII (harassment and gender discrimination in employment), Title VI (race discrimination in educational programs) and relevant state antidiscrimination laws. In addition, the Title IX coordinator is responsible for overseeing investigations, so he or she should be aware of any applicable due process protections. He or she must be able to identify, clarify, and resolve Title IX issues and be able to gain access to the information necessary to resolve complaints and be provided the authority necessary to enforce compliance.
The DOE published a helpful guide titled Title IX Grievance Procedures: An Introductory Manual that sets forth specific descriptions of the duties and responsibilities of a Title IX coordinator. It also contains helpful guidance to consider when drafting compliant grievance procedures, including a sample procedure. This document may be found at http://eric.ed.gov/ERICDocs/data/‌ericdocs2sql/content_storage_01/0000019b/80/14/91/ce.pdf.

B.
Title IX Policy
The regulations provide that educational institutions “shall adopt and publish grievance procedures providing for prompt and equitable resolution of student and employee complaints alleging any action which would be prohibited” by Title IX. 65 C.F.R § 618.135(b). Most institutions have developed detailed and compliant policies covering sexual harassment and discrimination generally. Few, however, address Title IX’s specific application to athletics or provide an avenue for students or staff to file internal complaints of participation, scholarship, or treatment inequality. This oversight may hurt educational institutions that learn of the allegations for the first time upon service of an administrative or court complaint. In addition to listing the contact information for the Title IX coordinator, notice of the institution’s nondiscriminatory policy must also be included “in each announcement, bulletin, catalog, or application form . . . or which is… used in connection with the recruitment of students or employees.” 34 C.F.R. § 106.9.

V.
Determining Compliance of Intercollegiate Athletics Programs
A.
What is an “Athletics Team” for Purposes of Title IX?

When assessing compliance in the area of athletics participation, it is first necessary to determine which teams “count.” The sport test is designed to determine whether programs or activities beyond those sponsored by the NCAA, e.g., men’s rowing, archery and women’s squash, “qualify” as participants when determining participation equity. This issue has become most controversial in determining the status of competitive cheerleading or its two competing organizational units, acrobatics and tumbling, and stunts. Traditionally, cheer squads have been considered sideline support squads and not varsity programs. As schools have begun to sponsor separate competitive programs that are treated as varsity teams that do not cheer on the sidelines, schools have argued that these programs should be considered sports and their members participants for purposes of Title IX. This issue was litigated most recently in Beidiger v. Quinnipiac University, 728 F. Supp. 2d 62, 101 (D. Conn. 2010)(although “[c]ompetitive cheerleading is a difficult, physical task that requires strength, agility, and grace” that the court had “little doubt” will be recognized as a sport “as some point in the near future,” the program at Quinnipiac was not yet a “genuine opportunity to participate on a varsity team”). Although schools such as Baylor University, the University of Maryland, the University of Oregon and Quinnipiac University continue to seek recognition of the sport, the OCR has not yet recognized any form of cheer as a sport for purposes of Title IX compliance. For more guidance on what factors the OCR deems persuasive in determining whether or not an athletic activity may be counted as a sport under Title IX, see the September 17, 2008 OCR Dear Colleague letter entitled “Athletic Activities Counted for Title IX Compliance,” found at http://www.ed.gov/about/offices/list/ocr/letters/colleague-20080917.html. Although the guidance expressly states that it “[d]oes not represent a change in OCR’s policy under Title IX,” it does place in print an administrative process that is not found elsewhere. According to the text, if a sport is recognized by an intercollegiate athletic organization and the organization has in place the factors addressed by OCR, the agency will “presume” that the sport can be counted for purposes of Title IX. The presumption may be challenged by offering evidence to show that the sport as implemented does not meet the OCR elements set forth in the guidance. Determinations are fact specific and are made on a case-by-case basis. Even then, institutions may seek reconsideration of the decision in light of additional information “related to the activity’s structure, administration, team preparation and competition.” Id.
B.
Equitable Participation

One of the fundamental requirements of Title IX is that equitable opportunities to participate in intercollegiate sports must be offered to members of each gender. This does not mean that schools must offer identical athletics teams for males and females, or identical numbers of athletics participation opportunities. Rather, Title IX provides three separate ways to meet this mandate. In order to achieve compliance in this area, however, it is necessary to first determine whether a program or activity meets the Title IX definition of a sport, and, if so, how to count team members as participants for purposes of Title IX.

Title IX requires that athletics participation be offered in an equitable manner. In order to meet the accommodation of interests and abilities portion of Title IX, an institution must be able to demonstrate that its intercollegiate program provides athletics participation opportunities in compliance with any one of the following three prongs:
· Prong 1: Intercollegiate-level participation opportunities for male and female students are provided in numbers substantially proportionate to their respective full-time undergraduate enrollments; or
· Prong 2: The institution has a history and continuing practice of program expansion that is demonstrably responsive to the developing interests and abilities of the underrepresented sex; or
· Prong 3: The interests and abilities of the members of the underrepresented sex have been fully and effectively accommodated by the present athletics program.

44 Fed. Reg. 71,418; Clarification of Intercollegiate Athletics Policy Guidance: the Three-Part Test, Dear Colleague Letter, published by Office for Civil Rights (Jan. 16, 1996).

Prong 1—Substantial Proportionality

Prong 1 of the participation test asks whether the percentage of athletic participation opportunities that are provided to male and female student athletes respectively is substantially proportionate to the percentage of male and female full-time undergraduates enrolled at the school.
The OCR defines an athletic participant as one
· who is receiving the institutionally sponsored support normally provided to athletes competing at the institution involved, e.g., coaching, equipment, medical and training room services, on a regular basis during a sport’s season; and
· who is participating in organized practice sessions and other team meetings and activities on a regular basis during a sport’s season; and
· who is listed on the eligibility or squad lists maintained for each sport; or
· who, because of injury, cannot meet any of the above criteria but continues to receive financial aid on the basis of athletic ability.

Clarification of Intercollegiate Athletics Policy Guidance: the Three-Part Test, Dear Colleague Letter, published by Office for Civil Rights (Jan. 16, 1996).

Each intercollegiate spot occupied by a student athlete is counted one time. In those instances where the same student athlete competes on more than one team (e.g., cross country in the fall and track and field in the winter and/or spring), he or she should be counted as a participant for purposes of this analysis each time the student athlete appears on a varsity team squad list as of the first date of competition. This approach was challenged unsuccessfully in Miller v. University of Cincinnati, No. CIV.A. 1:05-CV-764, 2008 WL 203025, slip copy (S.D. Ohio, Jan. 22, 2008) (rejecting plaintiffs’ assertion that unduplicated counts should be used for participation analysis), and continues to be challenged by those who argue that those who participate in both indoor and outdoor track should be counted one time only. See Biediger v. Quinnipiac Univ., 728 F. Supp. 2d 62 (D. Conn. 2010)
Prong 2—History and Continuing Practice of Program Expansion

An athletic program that is able to demonstrate a history and continuing practice of expanding the athletics program for the underrepresented sex will satisfy the requirements of this test. First, the institution must show that it has historically increased the percentage of participation opportunities for female athletes when compared to male athletes. This increase in percentage participation cannot be achieved through cancellation of men’s programs, manipulation of participation opportunities for men and women on existing teams, or upgrades to existing women’s varsity teams, but rather must be the result of adding new programs for women. Second, the expansion must be continuing. In short, this part of the test seeks to determine what the institution has done to expand opportunity for the underrepresented sex lately. In short, Prong 2 is simply a waypoint along the journey to compliance with either Prong 1 or Prong 3. It provides a finding of participation compliance for those programs that have steadily and consistently expanded opportunity for a period of time until the latest expansion is no longer deemed “continuing.” 
Prong 3—Accommodation of the Underrepresented Interests and Abilities

An institution may show that it is in compliance with Prong 3 if it can demonstrate that the current intercollegiate program offerings fully and effectively accommodate the interest and ability of the underrepresented sex. The relevant pool of interest and ability consists of the full-time undergraduates and all students accepted, even though they may not choose to attend the institution. According to OCR guidance issued in 2010, a school shall be deemed to be in compliance with Prong 3 only if the institution has taken a proactive approach to determine whether or not there exists a sport (or sports) for the underrepresented sex for which there is: (1) interest sufficient to sustain a varsity team in the sport(s); (2) sufficient ability to sustain an intercollegiate team in the sport(s); and (3) reasonable expectation of intercollegiate competition for a team in the sport(s) within the school’s normal competitive region. An institution relying on this prong must be able to show both that after taking reasonable steps to access interest and ability, it found insufficient interest or ability (or both) to field a varsity team. Some schools have argued that the mere lack of formal requests by students to elevate or add teams provided the evidence necessary to rely on this prong. This evidence has been rejected by OCR and by federal courts as inadequate to access interest and ability on campus. 
In 2010, OCR published new guidance to help schools navigate this prong. The guidance provides that OCR will evaluate the interest of the underrepresented sex by examining the following list of indicators, among others:
· requests by students and admitted students that a particular sport be added;

· requests for the elevation of an existing club sport to intercollegiate status;

· participation in club or intramural sports;

· interviews with student, admitted students, coaches, administrators and others regarding interests in particular sports;

· results of surveys or questionnaires of students and admitted students regarding interest in particular sports;

· participation in interscholastic sports by admitted students; and 

· participation rates in high schools, amateur athletic associations, and community sports leagues that operate in areas from which the institution draws its students.
Intercollegiate Athletics Policy Clarification: The Three-Part Test – Part Three, Dear Colleague Letter, OCR (April 20, 2010).

If it is determined that there is actual interest and ability sufficient to add an additional women’s varsity sport, a team must only be added if there also exists a reasonable expectation of competition for the team in the institution’s competitive region. The NCAA need not sponsor the sport nor any of the conferences to which the school belongs provided there is intercollegiate competition in the general competitive area. For example, if there is sufficient interest and ability in rugby, it would not matter that rugby is not a sport supported by the conference if other institutions in the normal competitive region sponsor the sport at the varsity or club level, thereby providing competitive opportunities.
C.
Levels of Competition

In addition to demonstrating that the athletic program offers gender-equitable participation opportunities as measured above, Title IX requires that those participation opportunities are meaningful opportunities. Accordingly, the institution must demonstrate that its athletic program complies with either part of the following two-part test assessing levels of competition:
· the competitive schedules for men’s and women’s teams, on a program-wide basis, afford proportionately similar numbers of male and female athletes equivalently advanced competitive opportunities; or
· the institution can demonstrate a history and continuing practice of upgrading the competitive opportunities available to the historically disadvantaged sex as warranted by developing abilities among the athletes of that sex.
D.
Athletic Scholarships

For those schools that offer athletic scholarships, Title IX requires that the awards be distributed to “members of each sex in proportion to the number of students of each sex participating in… intercollegiate athletics.” 34 C.F.R. § 106.37(c). The term “proportionate” is further defined in the Policy Interpretation as “substantially equal amounts” and by the OCR in a July 23, 1998 clarification letter sent to Bowling Green State University as any disparity of 1 percent or less. Anything greater, according to the OCR, shall raise a “strong presumption” of discrimination absent a legitimate reason for the disparity. Dear Colleague Letter to Bowling Green State University (July 23, 1998). Examples of legitimate nondiscriminatory reasons include the extra costs for out-of-state tuition, unexpected fluctuations in the participation rates of males and females, or the phasing-in of scholarships for a new program. Unlike the participation counts used above, financial aid participation is measured as the unduplicated number of men and women participating in intercollegiate athletics as of the first date of competition at an institution. 
E.
Treatment Areas or the Laundry List
The regulations specify which athletics areas are to be included in a Title IX review. In addition to participation and scholarship aid, OCR will examine the following nonexhaustive list:
· the provision of equipment and supplies;
· scheduling of games and practice time;
· travel and per diem allowance;
· opportunity to receive coaching and academic tutoring;
· assignment and compensation of coaches and tutors;
· provision of locker rooms, practice, and competitive facilities;
· provision of medical and training facilities and services;
· provision of housing and dining facilities and services; and
· publicity.

34 C.F.R. § 106.41(c). A discussion of the following areas is also included because OCR guidance and recent OCR investigations indicate that they are areas of interest as well:
· support services,
· recruiting, and
· fundraising.
The regulations include a discussion of each area, as well as a note on the tiering of teams within athletics programs. A tiering system is used by many athletics departments, some expressly and some by practice, to prioritize certain men’s and women’s teams. The label placed on a practice of prioritizing teams is secondary to the determination of whether or not men and women who currently compete in an intercollegiate athletics program are treated equally. 
As is set forth more fully in the Policy Interpretation, treatment area compliance is assessed by comparing the availability, quality, and kinds of benefits, opportunities, and treatment provided to members of both sexes overall. Where the comparison reveals equivalency, institutions shall be deemed to be in compliance. A finding of equivalency does not require identical treatment, but rather a finding that the “overall effect of any differences is negligible.” Where programs and their treatment may differ, a finding of compliance may still be proper, provided the differences are “the result of nondiscriminatory factors.” Policy Interpretation, 44 Fed. Reg. 71,413.
Although the budgets of teams are important to review, “[u]nequal aggregate expenditures for members of each sex or unequal expenditures for male and female teams . . . will not constitute non compliance” in these areas, but the “failure to provide necessary funds for teams for one sex in assessing equality of opportunity for members of each sex” may be considered. Policy Interpretation, 44 Fed. Reg. 71,413. When assessing this laundry list of treatment areas, the review is one of overall equity between the men’s and women’s programs and not simply individual teams. Accordingly, while individual differences in one area are important to note, they may be offset by another area and therefore not a violation of Title IX law. In addition, nothing in Title IX calls for absolute equity between similar sports such as men’s and women’s basketball. Such comparisons are inevitable but not necessarily indicative of a Title IX inequity. A practice that may favor one team may be offset by a practice that favors another unrelated team. All goods and/or services provided to student-athletes directly or indirectly “count,” even in cases where they are funded by outside donations, in-kind agreements or fundraising. This is an important and frequently misunderstood concept. 
(a)
Provision and Maintenance of Equipment and Supplies
The first of the treatment areas, equipment and supplies, includes but is not limited to uniforms, other apparel, sport-specific equipment and supplies, instructional devices, and conditioning and weight-training equipment. In assessing compliance, the following factors are reviewed: quality, amount, suitability, maintenance and replacement, and availability of equipment and supplies. With respect to uniforms and apparel, the common issues that often arise involve the number of game uniforms provided to the respective teams, the types and amount of practice clothing (numbers of shirts, shorts, etc.), the types and amount of footwear, the availability and amount of travel warm-ups, the availability of laundry service and the related turnaround time, and the types and availability of travel bags and gear. The adequacy, quality and location of storage space for equipment are factors to consider. Again, this review must be program-specific. It is not enough to give each program the same amount of space when they each have different storage needs. A good review should take into account the amount of equipment to be stored and whether it is accessible. Its proximity to the practice and competition facilities often is of particular concern as well.
(b)
Scheduling of Games and Practice Time
The 1979 Policy Interpretation specifically lists the following five areas to be reviewed when determining whether teams are scheduled equitably: (1) are there equitable numbers of competitive events offered per sport; (2) are practice opportunities equivalent in number and duration; (3) are competitive events scheduled at comparable times; (4) are teams given equitable practice times; and (5) do programs have similar opportunities to engage in available preseason and postseason competition?

(c)
Travel and Per Diem Allowance
The Policy Interpretation provides that the following factors be addressed when assessing compliance in this area: (1) modes of transportation; (2) housing furnished during travel; (3) length of stay before and after competitive events; and (4) per diem allowances and dining arrangements. In addition, schools should compare the size and composition of each team’s travel party to ensure that differences, if any, are legitimate and not the result of inequitable funding or discriminatory decisions.
(d)
Opportunity to Receive Academic Tutoring, Assignment and Compensation of Tutors
If academic tutoring is provided to student-athletes separately from the general student body, it must be provided on an equitable basis. The criteria for eligibility for tutoring should be made available to all student-athletes, as should written procedures on how to obtain the assistance of tutors. The number of tutors available should be sufficient to meet the demand and to ensure that both genders are accommodated with no priority given to any team or teams. 

(e)
Opportunity to Receive Coaching, Assignment and Compensation of Coaches
OCR has recognized that equity in coaches’ compensation is a complicated review governed by the Equal Pay Act. Instead, the OCR test is whether or not the compensation offered to coaches resulted in an inequity of coaching expertise and availability provided to student-athletes. In intercollegiate athletic programs, equal access for male and female student-athletes to equitably qualified coaches is a Title IX requirement. The Policy Interpretation outlines three factors to be assessed when measuring the opportunity to receive coaching: (1) relative availability of full-time coaches; (2) relative availability of part-time and assistant coaches; and (3) relative availability of graduate assistants. Two factors are listed when measuring the assignment of coaches: (1) training, experience and other professional qualifications and (2) professional standing. Seven factors are assessed when dealing with the compensation of coaches: (1) rate of compensation; (2) duration of contracts; (3) conditions relating to contract renewal; (4) experience; (5) nature of coaching duties performed; (6) working conditions; and (7) other terms and conditions of employment.
(f)
Provision of Locker Rooms, Practice and Competitive Facilities
When evaluating whether men’s and women’s programs are provided comparable locker rooms and practice and competitive facilities, the following factors should be assessed: (1) Quality of the facilities; (2) Availability of the facilities; and (3) Exclusivity of use of the facilities. Additionally, for practice and competitive facilities, schools should review the relative maintenance and preparation of the facilities. As is usual in Title IX reviews, the assessment focuses on the men’s facilities overall compared to the women’s facilities overall. It is therefore possible to have a disparity in a facility for one gender providing that is offset by an advantage to that gender in a different sport facility or offset by a comparable disparity in a facility for the other gender.

(g)
Provision of Medical and Training Facilities and Services

Five factors must be assessed when evaluating whether comparable benefits, services and treatment are provided to men’s and women’s programs: (1) availability of medical personnel; (2) availability and qualifications of athletic trainers; (3) availability and quality of athletic training facilities; (4) availability and quality of weight training facilities; and (5) health, accident and injury insurance coverage. Before assigning medical personnel, it is prudent to categorize sports according to the likelihood of injury in each sport and the severity of common injuries in each sport. That is a more defensible approach than assigning personnel based on traditional practices. When armed with those data, administrators are more likely to meet the needs of all sports. After that, an easy way to make assignments is to treat comparable sports in identical ways and with equally qualified personnel. For noncomparable sports, the goal is to meet their unique needs.
(h)
Provision of Housing and Dining Facilities and Services

Compliance is assessed by answering the following straightforward questions: (1) is special housing provided for student-athletes, and if so, is it provided equitably; and (2) if housing is provided, are special services included, such as laundry facilities, parking spaces, and cleaning services.
(i)
Publicity (and Marketing)

Three factors need to be assessed when evaluating whether there is equitable treatment of men’s and women’s programs in this area: (1) Quality and availability of sports information personnel; (2) Access to other publicity resources for men’s and women’s programs; and (3) Quantity and quality of publications and other promotional devices.

Many outside media personnel have chosen not to publicize and/or promote women’s sports to the same degree as they have supported men’s sports. Some collegiate athletics departments have relied upon this fact as justification for providing fewer sports information and marketing services for their women’s programs. While Title IX does not have jurisdiction over the general media, it does apply to colleges and universities and, more specifically, to the provision of publicity to both the men’s and women’s programs. While no athletics department can guarantee coverage of women’s teams in those papers, radio or television programs that the institution does not control, the school can guarantee that equivalent efforts to publicize and promote the women’s programs are in effect. Title IX requires that departments strive to meet the overall goal of equivalent publicity for men’s and women’s sports overall.
(j)
Support Services

Compliance in this area is assessed by reviewing the amount of administrative, secretarial, and clerical assistance, and the availability of office space, equipment, and supplies for the men’s and women’s programs. The two factors of inquiry under this program component are the amount of administrative assistance provided to men’s and women’s programs and the amount of secretarial and clerical assistance provided to men’s and women’s programs. These areas are important from the perspective of equity in general, but in addition, because the level of support that is provided can afford coaches more free time to devote to their coaching functions that, in turn, can affect the overall provision of opportunity to male and female student-athletes.
(k)
Recruiting

Evaluating equity in this area is a complicated task. To do it properly, administrators must be willing to document the nondiscriminatory reasons for the recruiting allocations and decisions made for each program on an annual basis. Although it should be fairly easy to track dollars spent in this area, the relative amount of money spent by each program is only the beginning of the story. In short, what is equal may not be equitable and vice versa. However, if equal dollars are not allocated, schools must demonstrate why their practices still are equitable and in keeping with the law. Recruiting needs and expenses are program-specific and, even then, fluid from year to year depending on a variety of factors, including but not limited to graduation, injury, competitive needs and overall team chemistry. In addition, there are geographic considerations that affect the amount of money needed to travel to reach the pool of qualified student-athletes in a particular sport in a particular year. All of those considerations are valid provided they are documented fairly and do not have a disproportionately limiting effect upon the recruitment of students of either sex.
There are two major areas of review:

· Whether schools are providing coaches or other athletics personnel in the programs serving male and female athletes substantially equal opportunities to recruit, and

· Whether schools are providing equivalent financial and other resources to meet the needs of each program.
Many other Title IX compliance areas play into whether equivalent recruitment opportunity exists for the overall men’s and women’s programs. It is a good reminder that a program-wide audit often requires institutions to view the laundry-list elements as overlapping and to be flexible when evaluating a department’s overall equity. Although the OCR provides a general framework for evaluating Title IX compliance, it ultimately is up to the individual school to tailor the framework to their own programs and to account for those practices, differences and adjustments made that may not have been anticipated by the governmental (or anyone else’s) guidance.
VI.
Pregnancy in Athletics and Title IX 

Title IX regulations provide, in relevant part, that a “recipient shall not apply any rule concerning a student’s actual or potential parental, family, or marital status which treats students differently on the basis of sex.” 34 C.F.R. § 106.40(a). More specifically, the regulations state that “[a] recipient shall not discriminate against any student, or exclude any student from its education program or activity, including any class or extracurricular activity, on the basis of such student’s pregnancy, childbirth, false pregnancy, termination of pregnancy or recovery, unless the student requests voluntarily to participate in a separate portion of the program or activity of the recipient.” 34 C.F.R. § 106.40(b)(1). Finally, the regulations advise recipients to treat pregnancy-related conditions as “temporary disabilities” and to provide students a “leave of absence for so long a period of time as is deemed medically necessary by the student’s physician, at the conclusion of which the student shall be reinstated to the status which she held when the leave began.” 34 C.F.R. § 106.40(b)(5).
These provisions have particular application in college athletics, where pregnancy can have a profound impact on a student athlete’s ability to participate in intercollegiate athletics. It is further complicated when the student in question is a scholarship athlete, especially when students report that they fear losing their scholarships due to pregnancy. When some scholarship agreements were found to contain clauses voiding the contract in case of pregnancy, the Office for Civil Rights issued a Dear Colleague letter, dated June 25, 2007, setting forth the agency’s position on the matter. The guidance states that “terminating or reducing financial assistance on the basis of pregnancy or a related condition” or subjecting athletes of one sex only to additional conditions on the receipt of aid is prohibited under Title IX. Accordingly, it is important for institutions to review their temporary disability policies, especially as they may apply to athletics. In addition, athletic departments should be reminded of restrictions regarding medical inquiries and the confidentiality of medical information.
VII.
Enforcement
Title IX may be enforced through administrative or judicial means or a combination of the two. Unlike other civil rights laws, Title IX does not contain an administrative exhaustion requirement. 
A.
Administrative Enforcement
Title IX contains an express administrative enforcement scheme. Bruneau v. S. Kortright Ctr. Sch. Dist., 163 F.3d 749, 756 (2d Cir. 1998). Those who believe the statute has been violated may file a complaint with the DOE. 34 C.F.R. § 100.7(a). Unlike the traditional application of standing, administrative complainants need not show actual or threatened injury. Rather, anyone who believes that a covered educational institution has discriminated on the basis of sex may file a complaint with the Office for Civil Rights on behalf of another person or group. Administrative complaints filed with the OCR must be filed within 180 days of the purported act of discrimination. 34 C.F.R. §§ 100.7, 100.71. The Department of Education may extend this time at its discretion. 34 C.F.R. §§ 100.7, 100.71.
In addition, the DOE may initiate compliance review sua sponte. 34 C.F.R. § 100.7(a). The OCR has two primary enforcement strategies under Title IX: suspension or termination of federal funding and referral of matters to the Department of Justice for resolution. 20 U.S.C. § 1962. The DOE may not travel down either enforcement avenue until it “has advised the appropriate person or persons of the failure to comply with the requirement and has determined that compliance cannot be secured by voluntary means.” 20 U.S.C. § 1682. Detailed Title IX enforcement procedures are set forth at 31 C.F.R § 28.615 et seq. The steps that the OCR may take in any case are outlined in its recently amended Case Processing Manual. The manual may be found online at http://www.ed.gov/‌about/offices/list/ocr/docs/ocrcpm.html, as well as the official notice of publication, http://www.ed.gov/about/offices/list/ocr/docs/notice-cpm‌.html.  “[T]he standard for a Federal agency to determine whether a recipient has violated Title IX differs from the higher liability standard of proof that must be met in a court action before compensatory damages are awarded. Recipients have an affirmative duty to correct Title IX violations even if no monetary damages would be awarded because of the violation.” Title IX Legal Manual, U.S. Department of Justice Civil Rights Division (Jan. 11, 2001).
B.
Judicial Enforcement
In Cannon v. University of Chicago, the U.S. Supreme Court held that although Title IX is silent with regard to judicial enforcement, individuals have a private right of action to enforce the law. Cannon v. Univ. of Chi., 441 U.S. 677, 717 (1979). Unlike agency complaints, those who wish to bring legal action in this area must have legal standing to do so. Courts have applied differing tests when assessing standing depending on the nature of the particular claim. For example, in those cases where individuals file a complaint based on inequitable participation, courts have ruled that plaintiffs must demonstrate an ability to compete for a position on the team. Pederson v. La. State Univ., 213 F.3d 858 (5th Cir. 2000). This test does not require a showing that the plaintiff would more likely than not be selected for the team or that the plaintiff currently participates in the defendant’s athletic program in any way. These claims may be brought by prospective student athletes as well as currently enrolled students.
On the other hand, plaintiffs who charge scholarship or laundry list inequities must be able to demonstrate that they are actual participants in the defendant’s athletics program and therefore subjected to the allegedly discriminatory treatment. Those who are not actual participants do not have standing to bring these types of claims. In addition, the plaintiff must be a member of a varsity or junior varsity squad. Club sport participants will not meet this test. See, e.g., Boucher v. Syracuse Univ., No. 95-CV-620, aff’g Boucher v. Syracuse Univ., 164 F.3d 113 (2d Cir. 1999).

Finally, in order to make a viable claim for injunctive relief, a plaintiff must be able to demonstrate injury in fact. Where an individual’s NCAA eligibility has expired, such a showing cannot be made. See, e.g., Beasley v. Ala. State Univ., 3 F. Supp. 2d 1325 (M.D. Ala. 1998); Cook v. Colgate Univ., 992 F.2d 17 (2d Cir. 1993). More generally, plaintiffs must be able to demonstrate that the injunctive relief is necessary to prevent continuing or future injury to the plaintiffs. See, e.g., Simpson v. Univ. of Colo., 372 F. Supp. 2d 1229 (D. Colo. 2005), rev’d and remanded on other grounds, 500 F.3rd 1170 (10thCir. 2007). 

Finally, Title IX does not contain or refer to a statute of limitations for judicial proceedings. Courts have therefore fashioned limitations from the state law that the court in the particular jurisdiction deems is the most “similar to the plaintiff’s title IX claim.” Boucher v. Univ. of Pittsburgh, 882 F.2d 74 (3d Cir. 1989). 
IX.
Remedies

A.
Administrative
Federal funding withdrawal would apply to all federal funding provided to an institution; this remedy has not been applied to any school. Typically, the OCR tries to reach early resolution of complaints through consent agreements with recipients. 42 U.S.C. § 2000d-1. The following remedies are available:
· resolution “by voluntary means” by entering into an agreement with the recipient;
· where voluntary compliance efforts are unsuccessful, a refusal to grant or continue the assistance; or
· where voluntary compliance efforts are unsuccessful, referral of the violation to the Department of Justice for judicial action. In addition, agencies may defer the decision whether to grant the assistance pending completion of Title IX investigation negotiations, or another action to obtain remedial relief.
See also Title VI Guidelines, 28 C.F.R. § 50.3. 
A central purpose of requiring notice of the violation . . . and an opportunity for voluntary compliance before administrative enforcement proceedings can commence is to avoid diverting education funding from beneficial uses where a recipient was unaware of discrimination in its programs and is willing to institute prompt corrective measures.
Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 274, 289 (1998).
B.
Judicial

Remedies available in private rights of action under Title IX are court fashioned. In Franklin v. Gwinnett County Public Schools, a Title IX sexual harassment decision, the Supreme Court noted that it was appropriate for courts to fashion remedies suitably designed to correct violations of Title IX. Franklin v. Gwinnett County Pub. Schs., 503 U.S. 60 (1992).
Injunctive relief is typically sought in Title IX cases, especially where teams face elimination. Obviously, time is of the essence in these claims since the plaintiff’s NCAA eligibility clock is ticking during the pendency of the action. Courts have ruled that in some cases, both injunctive and monetary relief is appropriate and that the availability of monetary damages will not bar claims for injunctive relief. The reasoning was most clearly articulated in Roberts v. Colorado State Board of Agriculture, 998 F.2d 824, 883 (10th Cir. 1993), where the court opined that where the violation is continuing and it “deprives” a plaintiff of the opportunity to play his or her sport, “monetary relief alone is inadequate.” Roberts v. Colo. State Bd. of Agric., 998 F.2d at 883. Notwithstanding this sports-specific urgency, courts are divided with regard to the appropriateness of granting sports-specific relief. In Cohen v. Brown University, for example, the First Circuit was hesitant to direct schools to sponsor specific sports but rather decided to require the institution to “propose a compliance plan rather than mandate the creation or deletion of particular athletic teams.” Cohen v. Brown Univ., 991 F.2d 888, 906 (1st Cir. 1993). However, the Tenth Circuit’s approach was much more direct. In affirming the District Court’s order to Colorado State that it reinstate the women’s softball program, the court noted that the “award of individual relief to a private litigant who has prosecuted her own suit is not only sensible, but is also fully consistent with—and in some cases even necessary to—the orderly enforcement of the law.” Roberts v. Colo. State Bd. of Agric., 998 F.2d at 833.
In order for damages to be awarded, there must be a showing of intentional discrimination. Franklin v. Gwinnett County Public Schools, 503 U.S. 60 (1992). This decision did not address whether punitive damages are available under the law. In Mercer v. Duke University, the Fourth Circuit Court of Appeals ruled that the $2 million in punitive damages awarded to a female football kicker who had been permitted to try out for the team and then banned from playing was awarded in error. Relying on an intervening Supreme Court decision in a non-Title IX case, the court held that punitive damages are not available under Title IX. Mercer v. Duke Univ., 50 Fed. Appx. 643 (4th Cir. 2002) (relying on Barnes v. Gorman, 536 U.S. 181 (2002)).

Reasonable attorneys’ fees may be awarded to the prevailing party at the discretion of the court. 42 U.S.C.A. § 1988(b). Attorney fees were awarded in Cohen v. Brown University and Mercer v. Duke University. 
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