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Why is environmental compliance important to campus counsel and outside counsel?

Fines, penalties, and public embarrassment caused a number of higher education institutions to change their practices.  See Enclosure #1 - EPA Enforcement Alert.

Rather than constantly beating the drum of penalty avoidance, many colleges and universities take a much different stance.  A success story involving Mount Allison University and noted by the government of Canada aptly states the perspective of the role of higher education in environmental compliance, particularly through pollution prevention:

“Universities serve as an important catalyst for change by producing future leaders and exerting influence on society.” 

Environment Canada, Pollution Prevention Canadian Success Stories, http://www.ec.gc.ca/pp/en/storyOutput.cfm?storyID=101 (last updated Feb. 26, 2004).

Some would call this good environmental leadership.

Whether a college or university seeks environmental compliance or strives for the lofty goal of serving as an environmental leader, the course chosen is a function of campus culture and institutional management.  Campus counsel can significantly assist the institution in shaping and achieving its environmental goals.

Background

U.S. EPA’s Public Policies that Support Environmental Auditing

In an attempt to encourage and support self auditing by corporations (and colleges and universities) the US Environmental Protection Agency (U.S. E.P.A.) announced it support for environmental auditing.  The following is a statement of U.S. E.P.A. in this regard:

In 1986, in an effort to encourage the use of environmental auditing, U.S. EPA published its "Environmental Auditing Policy Statement" (see 51 FR 25004). The 1986 audit policy states that "it is U.S. EPA policy to encourage the use of environmental auditing by regulated industries to help achieve and maintain compliance with environmental laws and regulation, as well as to help identify and correct unregulated environmental hazards." In addition, U.S. EPA defined environmental auditing as “a systematic, documented, periodic, and objective review of facility operations and practices related to meeting environmental requirements.” The policy also identified several objectives for environmental audits:

· verifying compliance with environmental requirements,

· evaluating the effectiveness of in-place environmental management systems, and

· assessing risks from regulated and unregulated materials and practices.

In 1995, EPA published "Incentives for Self-Policing: Discovery, Disclosure, Correction and Prevention of Violations" – commonly known as the EPA Audit Policy – which both reaffirmed and expanded the Agency’s 1986 audit policy (see 60 FR 66706 December 22, 1995). The 1995 audit policy offered major incentives for entities to discover, disclose and correct environmental violations. On April 11, 2000, EPA issued a revised final Audit Policy which replaces the 1995 Audit Policy (65 FR 19,617 ). The April 11, 2000 revision maintains the basic structure and terms of the 1995 Audit Policy while lengthening the prompt disclosure period to 21 days, clarifying some of its language (including the applicability of the Policy in the acquisitions context), and conforming its provisions to actual EPA practices. The revised audit policy continues the Agency’s general practice of waiving or substantially mitigating gravity-based civil penalties for violations discovered through an environmental audit or through a compliance management system, provided the violations are promptly disclosed and corrected and that all of the Policy conditions are met. On the criminal side, the revised policy continues the Agency’s general practice of not recommending that criminal charges be brought against entities that disclose violations that are potentially criminal in nature, provided the entity meets all of the policy’s conditions. The policy safeguards human health and the environment by precluding relief for violations that cause serious environmental harm or may have presented an imminent and substantial endangerment. The audit policy is available on the Internet at www.epa.gov/auditpol.html.

In 1996, EPA issued its “Policy on Compliance Incentives for Small Businesses” which is commonly called the “Small Business Policy” (see 61 FR 27984 June 3, 1996). The Small Business Policy was intended to promote environmental compliance among small businesses by providing them with special incentives to participate in government sponsored on-site compliance assistance programs or conduct environmental audits. EPA will eliminate or reduce penalties for small businesses that voluntarily discover, promptly disclose, and correct violations in a timely manner. On April 11, 2000, EPA issued its revised final Small Business Policy (see 65 FR 19630) to expand the options allowed under the 1996 policy for discovering violations and to establish a time period for disclosure. The major changes contained in the April 11, 2000 Small Business Policy revision include lengthening the prompt disclosure period from 10 to 21 calendar days and broadening the applicability of the Policy to violations uncovered by small businesses through any means of voluntary discovery. This broadening of the Policy takes advantage of the wide range of training, checklists, mentoring, and other activities now available to small businesses through regulatory agencies, private organizations, and the Internet.

U.S. E.P.A., Protocol for Conducting Environmental Compliance Audits under the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) iii-iv, http://www.epa.gov/compliance/resources/policies/incentives/auditing/apcol-ifra.pdf (Sept. 2000) [hereinafter FIFRA Protocol].  The U.S. E.P.A. audit policy interpretive guidance is available at U.S. E.P.A., Audit Policy Interpretive Guidance, http://www.epa.gov/compliance/resources/policies/incentives/auditing/audpolguid.pdf (Jan. 1997) (Enclosure #2).

Higher Education Initiatives

US EPA’s stated position is:

The roughly 4000 colleges and universities in the United States often resemble small cities. Collectively, they educate and employ millions of people every year. They provide a forum for research, transportation, and business. Like small cities, many campuses operate power plants, wastewater treatment plants, and manage the environmental emissions from medical facilities, laboratories, art studios, boilers, incinerators and underground storage tanks.

Colleges and universities also house the minds of the future. With this responsibility, a number of the nation's colleges and universities are striving to set examples for environmental sustainability and progress moving forward.

 U.S. E.P.A., Sectors, Colleges and Universities, http://www.epa.gov/sectors/colleges/ (last updated Apr. 14, 2004).

Having stated its policy supporting self auditing, the US EPA began a focus on higher education initially through the Region 1.  Having publicly penalized a number of prestigious institutions, EPA undertook an audit initiative program.  This audit initiative focused initially on educating colleges and universities through workshops, guidebooks, fact sheets and ensuring compliance through inspections and self audits.

See U.S. E.P.A., Colleges and Universities Integrated Strategy, http://www.epa.gov/NE/assistance/univ/index.html (last updated Apr. 14, 2004) (Enclosure #3).

The Region 1 office of the U.S. E.P.A. more fully articulated a phased approach for higher education seeking environmental compliance, as follows:

· Phase 1 - basic regulatory compliance,

· Phase 2 - best management practices  (See U.S. E.P.A., Colleges and Universities in New England, The Beast Management Practices Catalogue, http://www.epa.gov/NE/assistance/univ/bmpcatalog.html (Apr. 14, 2004) for more information), and

· Phase 3 – sustainability, which is more fully discussed later in this manuscript.

U.S. E.P.A., Colleges and Universities in New England, EPA-New England College and University Integrated Strategy, http://www.epa.gov/NE/assistance/univ/cu-strategy.html (June 2001).

Other regions launched their own versions of the web pages for college and universities:

Region 2: http://www.epa.gov/region02/p2/college/
Region 3: http://www.epa.gov/reg3ecej/compliance_assistance/colleges.htm
Region 7: http://www.epa.gov/Region7/news_events/events/proceedings/collegeuniversityforum/presentation_index.htm
Given the intensity and seriousness of these regional approaches, what are prudent considerations for College and University attorneys and senior university officials?  

Perhaps more directly, the EPA Region 3 director asked college and university presidents the following twenty questions:

· Does the school have a written policy on protecting public health and the environment through compliance with applicable requirements and conservation programs? 

· How are policy and other environmental information communicated on a regular basis to others including campus administration, facility management, faculty, students and their parents, alumni, and the neighboring community?

· Is there an Environmental Management System, or EMS, in place to help the school maintain compliance and operate in an environmentally responsible manner through policies, training, tracking, procedures, and organizational structures that support compliance?

· Does the EMS track campus operations which are covered by environmental regulations, including state and Federal regulations?

· Is the EMS updated on a regular basis to cover new, expanded or changed operations?

· Who is responsible for ensuring that each operation is in compliance and has all the required approvals, licenses, and permits?

· Do all persons responsible for and working on environmental matters have adequate training, required certifications, resources, and authority to perform their jobs?

· Does the school's website link to EPA and other web sites that provide access to on-line regulations, guidance, and other environmental information?

· Do contracts require that all outside lessees, facility users, and contractors are properly trained and certified and comply with all applicable environmental regulations?

· Where are documents kept such as required permits, plans, chemical toxicity sheets and monitoring reports which can help prevent illegal releases, address problems in a timely fashion, provide quick access on proper handling and disposal as well as respond to questions during inspections?

· Are campus legal advisors familiar with EPA's Supplemental Environmental Projects Policy, which promotes the use of environmental projects in lieu of a portion of penalties?

· Are campus legal advisors familiar with EPA's Audit Policy, which can waive up to all penalties for self-disclosed violations that meet the policy guidelines?

· If the school conducts compliance self-audits, is there a system in place to a. Ensure prompt correction of violations; b. Prevent future problems; c. Elevate compliance problems immediately to campus officials?

· What has been done to identify and correct environmental problems on land formerly used as disposal sites by the college or university?

· Is there a program in place to review energy consumption, use of chemicals, and operating systems to determine how public health and environmental impact can be reduced while operating effectively and reducing operating costs and potential financial liability?

· Is the campus participating in voluntary programs such as Energy Star or Waste Wise and receiving national environmental recognition?

· Is the school a good neighbor in helping to address area environmental issues such as smog producing traffic, water conservation, and sprawl?

· Have environmental goals been set for reducing the impact of the campus on the environment?

· Does the college or university have a system for rewarding campus employees for environmental compliance and excellence?

· Is the school a good role model for providing an education in a safe, healthy environment?
U.S. E.P.A., Mid-Atlantic Compliance Assistance, Twenty Questions for College and University Presidents, http://www.epa.gov/reg3ecej/compliance_assistance/questpres.htm (last updated Apr. 15, 2004).

A productive approach to managing environmental compliance at the University can be illustrated by consideration of environmental issues affecting athletic facilities.  Environmental issues associated with athletic facilities are summarized at the USEPA Region 3 website, as follows:

· Environmental Compliance - Have all facilities and operations covered by environmental regulations -- both state and federal -- been identified?

· Audit - Is there a routine audit process in place to verify compliance?

· Water - How safe is the drinking water? Has the water been tested for lead and other contaminants? When was the last time it was tested?

· Air - How is the indoor air quality? When was the last time the HVAC ducts were cleaned and checked for mold? Are there carbon monoxide monitors in the dressing rooms and offices?

· Hazardous Wastes - How are hazardous wastes, such as solvents, paints, chlorine, ammonia, and pesticides accounted for, stored, used and disposed of?

· Medical Wastes - Are medical wastes, e.g. syringes, being properly handled and disposed of?

· Asbestos - Is there asbestos present in any facilities? Where is it? What is its condition? Is it being maintained? Is it contained? Will it have to be removed and, if so, when, and at what cost?

· PCBs - Are there any transformers or generators in any facilities which contain PCBs?

· Radon - Are any of the school's sports facilities located a radon-prone area? Have facilities been tested for the presence of radon?

· Underground Storage Tanks - Are there any underground storage tanks located on or near the premises? If so, are they in compliance with applicable local, state and Federal regulations? What problems would they cause if they leaked? Is there a Spill Prevention Control and Countermeasure plan in place?

· Aboveground Storage Tanks - Are there any aboveground storage tanks located on or near facilities and, if so, what problems would they cause if they leaked? Are they in compliance with applicable local, state, and Federal regulations? Is there a Spill Prevention Control and Countermeasure plan in place?

· Pipelines - Do any pipelines run under any athletic facilities? What is in the pipelines? If there was a leakage would it create an environmental and/or safety problem?

· Pesticides - Are pesticides and/or other toxic substances being used on the athletic fields? If so, are they being used at acceptable levels and in no way a hazard for the athletes or the environment?

· Lead Based Paint - Is there lead based paint on or in any facility?

· Laundry/Dry Cleaning - If dry cleaning and laundry operations are operated on the premises, are hazardous materials associated with these operations being properly handled? Is the equipment properly vented and maintained?

· Recycling - Is a recycling system in place to minimize waste and the cost of waste disposal?

· Environmental Friendly Products - Are environmentally friendly products, such as recycled paper for stationery and paper cups instead of Styrofoam cups, being used in our offices and concession stands?

· Reducing Energy Costs - Green Lights and Energy Star Buildings partnerships minimize energy costs and reduce pollution; have these programs been put into place?

· Emissions - Are there any boilers in the sports facilities that would pollute the air?

· Swimming Pools - Have worst case scenario plans been filed for potential releases of chlorine and other hazard chemicals? Is there proper venting for indoor facilities? 

U.S. E.P.A., Mid-Atlantic Compliance Assistance, Twenty Questions for College and University Athletic Directors Need to Consider Regarding the School's Sports Facilities, http://www.epa.gov/reg3ecej/compliance_assistance/questsports.htm (last updated Apr. 15, 2004).

To these, we can add ‘environmental’ issues in the larger sense as well.  These include such factors as traffic flow, parking, noise, crowd control before and after athletic events, security, lighting, and impact on adjoining neighborhoods (good and bad) due to presence of athletic facilities and their use by, students, neighbors, others.  State regulators have brought ‘nuisance’ actions against municipalities, universities and others based on complaints of noise, odors, traffic overflow problems etc.  Likewise, neighbors have also filed lawsuits over such matters as al- night lighting and noise, as well as obnoxious behavior on university facilities across the fence from otherwise ‘private’ back yard play areas, etc.

A Common Sense Internal Assessment

If someone wants to know how his or her campus would fare under a screening by the EPA, he or she should review the questions asked on the EPA Region 1 multi-media screening checklist (Enclosure #4).  This multi-media approach, as it is referred to by the EPA, includes a broad range of regulations affecting the environment and employees on college and university campuses.  Michael D. Sermersheim, Environmental Law: Selected Issues for Higher Education Managers and Counsel 14 (Natl. Assn. C. U. Attys. 2001).

The thread of common sense that permeates environmental and occupational safety laws is the protection of students, employees, visitors and the environment.  The daily life of the university community gives rise to all of the environmental issues faced by any other community.  Governance of  that community includes effectively and legally managing all waste disposal issues, from sanitary waste treatment plant operation and discharge to proper management and disposal of hazardous wastes from the maintenance garage, the paint crews,  lawn care and pesticide patrols,  vehicle garage (used oil and motor fluids and fuels) as well as the chemistry labs, and even the so called ‘universal wastes’ such as spent fluorescent light bulbs from campus buildings, used batteries, and used computer equipment.  These activities are heavily regulated, and mistakes lead to enforcement.  Waste disposal, however, is only the end.  The best waste disposal programs also include active waste minimization programs, pollution prevention programs, and recycling programs.  These typically receive vocal support in the university community, but finding funding is still a challenge: they may be ‘optional’ from a regulatory perspective.  Identifying, recording and tracking efficiencies and cost savings associated with such activities is helpful to procure future funding.  

Environmental management includes management of substances before and during their beneficial use, as well as at the time of disposal.  It also includes consideration of environmental risk and impact when making purchasing decisions about materials to be used on the campus.  Can we do without it?  Previously ubiquitous compounds have been largely replaced throughout the US economy when the issue was forced by regulation:  DDT and CFCs are two high profile examples.  The complete elimination of CFCs in coolers and air conditioners would have been unthinkable only 20 years ago.  Many chemicals and compounds can be replaced with more benign materials or products with a more targeted toxicity or impact.  The best environmental management systems encourage facilities and purchasing personnel to seek such alternatives. 

Managing the environmental risks includes elements ranging from the  mundane—daily monitoring and recordkeeping—to the spectacular—Emergency Response Contingency Plans and the like.  Compliance with all permit conditions and all applicable laws and regulations is not optional, and requires daily structured attention by individual employees across the campus.  Still other requirements compel great preparation, but little daily attention:  Asbestos Management Plans and Lead Paint Abatement Plans might sit on the shelf for years before a triggering event makes them useful and their observance mandatory.  Violations—sometimes causing health hazards and/or environmental degradation--often occur because an unusual event or project is managed by someone unfamiliar with the applicable plan, permit or standard.

There should be guidance on spill prevention and available countermeasures for any above ground storage tanks.  Likewise, underground storage tanks should be monitored frequently for leaks, and permits should be obtained, as required.  Extremely hazardous substances must be noted, documented, and reported to local emergency response commissions in order that they may prepare for accidental release of such substances.  Hazardous wastes (both listed and noted as to characteristics) must be categorized (flammable, corrosive, reactive, or toxic) properly labeled, stored for only a limited amount of time, and handled carefully and safely to insure proper disposal.  

Michael D. Sermersheim, Environmental Law: Selected Issues for Higher Education Managers and Counsel 14 (Natl. Assn. C. U. Attys. 2001).

Information about Environmental Performance Checklists is also included in U.S. E.P.A., Colleges and Universities in New England, Environmental Performance Checklists, http://www.epa.gov/NE/assistance/univ/check.html (last updated Apr. 16, 2004) (Enclosure #5).

As discussed further below, to maximize effective environmental management and to minimize environmental risk, permits, plans, standards and initiatives need to be disseminated as broadly as reasonably possible among university staff and beyond.  Communication enhances the prospects for consistent compliance and reduces the chance for error, non-compliance, enforcement, penalties and public embarrassment.


Example for discussion:  State U detailed an asbestos abatement and management plan.  Carefully adhering to its plan, State U has removed asbestos insulation, ceiling tiles etc from several buildings over 7 years.  The director of facilities and director of campus safety have dual responsibilities to implement that plan.  They are good employees and they know their business.  The plan has a detailed inventory of asbestos containing materials on campus.  Under their watch, the plan is practically self implementing.

Summer work crews are installing new carpet in two dormitories replacing old carpet in rooms and most hallways.  The project did not initially include stairwells, but project changes freed up some money, so stairwells were added after initial project approval. Floor tiles had to be ripped out of stairwells and certain hallways.  These tiles contain asbestos.  Work crews without face masks or other protection chisel, smash and break up tiles, and throw tile rubble out of windows to roll-off container below.  They sweep up the dust and throw it out too.  One worker tells his professor father who retrieves a tile sample to have it tested.  University administration first learns of the problem when Local Channel 4 reporter shows up with a camera crew.  By then, the professor had already called a friend who worked in EPA, who referred it to the Asbestos Unit in his office.  The Director of   Facilities was contacted on vacation; the Director of Public Safety was informed when he saw the news report on local television.  The project was halted for 3 weeks.

Enforcement action followed.  State U paid fines and entered into a consent order. All project workers were screened medically.  Local landfill operator demanded reimbursement for penalty paid to State for landfill improperly accepting hazardous waste in the form of a dumpster full of ACMs without proper documentation.  Asbestos abatement and management plan was dusted off again and updated.  In this case, turnover below the director level and the very smooth, consistent operation of the plan in past projects, created a knowledge vacuum as to the requirements when the Director was on vacation.  Ultimately, this problem was created by insufficient communication beyond the small circle of those actually charged with implementation.  More widespread general knowledge might have saved State U time, trouble and money.

To Audit or Not to Audit

The sheer proliferation of  environmental regulation (not to mention Employee Health and Safety and other worthy causes)  virtually assures that almost no one person at the university will have a complete command of the applicable requirements:  e.g. wastewater, solid wastes, hazardous wastes, storm-water management, sewage treatment,  emergency and contingency planning,  spill prevention plans, pesticides, fertilizers, solvents, paints, fuels and oils and radiator fluids storage, handling and disposal; power plant air permits, hospital chemicals and wastes including biohazards and possibly radioactive wastes, lab chemicals storage and handling and lab waste disposal, expired lab animals, incinerator, asbestos and lead paint, radon, wetlands preservation, any requirements due to permits, new regulations, past consent decrees, environmental conditions based on grant programs; CFCs and HCFC in air conditioning and cooling units—to name a few.   Each program has varying requirements for testing, training, recordkeeping and reporting.  It is remarkable really that most Universities do as well as they do with overall compliance.

A self-Initiated Environmental Audit offers the chance to develop a single and complete list of the areas of concern, of regulated activities and the regulatory requirements, of the reporting obligations, of the required contingency and prevention and management plans, of training and staffing requirements, etc., and to secure the involvement of an expanded community within the university, and in the process, improve the collective education and communication levels.  Education and communication enhance opportunities for compliance.

A good environmental management plan will then build on the foundation provided by the audit, and ensure that the list of regulatory requirements and of affected University operations is updated from time to time.

There are thus many reasons to consider an audit, or series of smaller audits limited to specific University operations, but first among them is knowledge.  Knowledge is why an annual audit of university finances is conducted.  Knowledge is the very reason that we seek periodic physical examinations from a physician.  The university should be encouraged to seek an environmental audit for the same reasons.  Like the physical exam, an environmental audit offers the chance to discover pathology while it can still be corrected with minimal pain.  A physical examination motivates many to get in better shape and to diet, a good audit can help to minimize needless risk by improving the quality and minimizing the amount of what the university takes in.  Knowledge should be a highly valued commodity at a University.

Likewise, not wanting to know—fear of knowledge—is almost surely the weakest of reasons to resist an environmental audit.  

The EPA’s incentives for self-auditing are set forth in a final policy statement that became effective on May 11, 2000.  A part of that policy provides:

In general, civil penalties that EPA assesses are comprised of two elements: the economic benefit component and the gravity-based component. The economic benefit component reflects the economic gain derived from a violator’s illegal competitive advantage. Gravity-based penalties are that portion of the penalty over and above the economic benefit. They reflect the egregiousness of the violator’s behavior and constitute the punitive portion of the penalty. For further discussion of these issues, see  64 Fed. Reg. 32,948 (June 18, 1999) and A Framework for Statute-Specific Approaches to Penalty Assessments, #GM-22 (1984), U.S. EPA General Enforcement Policy Compendium.

Under the Audit Policy, the EPA will not seek gravity-based penalties for disclosing entities that meet all nine Policy conditions, including systematic discovery. (“Systematic discovery” means the detection of a potential violation through an environmental audit or a compliance management system that reflects the entity’s due diligence in preventing, detecting and correcting violations.)  See U.S. E.P.A., Incentives for Self-Policing, Discovery, Disclosure, Correction and Prevention of Violations 12, http://www.epa.gov/compliance/resources/policies/incentives/auditing/finalpolstate.pdf (May 11, 2000) (Enclosure #6)

Region 2 addresses this by asking two simple questions and offers a simple answer:

· Did you recently conduct a voluntary environmental audit of your facility and find violations?

· Do you believe that it is only a matter of time before a regulatory agency finds out?

If you answer yes to both of these questions, you might want to take advantage of EPA's Voluntary Audit Policy

See U.S. E.P.A., Region 2  Compliance Incentives, http://www.epa.gov/region02/capp/cip/ (last updated Apr. 15, 2004) (Enclosure #7).

The same region provides some excellent policy and resource guidance at http://www.epa.gov/region02/capp/cip/resources.htm, as well as a current issues website at http://www.epa.gov/region02/p2/college/.  

CAVEAT:  Under EPA’s audit policy, to qualify for the most complete protection from penalties requires disclosure of violations within 21 days after discovery of the violation. In the University context, it is often difficult for conditions to be discovered, recognized as potential violations, duly noted, investigated and understood, analyzed and compared to applicable regulations, sent up the ladder to legal counsel for guidance, and then disclosed to EPA - all within 21 days of discovery.

Notably, many state programs are more forgiving in terms of the time for complete disclosure provided the violation is cured promptly.  Check the audit privilege and voluntary disclosure program for your state or province.  Enclosure 8 – State Audit Privilege and Immunity Laws & Self-Disclosure Laws and Policies, http://www.epa.gov/region5/orc/audits/audit_apil.htm) (last updated April 6, 2004).    Counsel should have a general sense of how quickly disclosures of discovered violations must be made in order to qualify for penalty reduction or waiver.

Most states have primary enforcement responsibility for most environmental programs (by delegation from EPA).  As a result, most interaction with agency enforcement will likely be at the state level, except for explicitly federal programs not delegated (e.g. TSCA regulation of PCB’s).   The extent of delegation varies from state to state.

Region 2 also provides some excellent policy and resource guidance at http://www.epa.gov/region02/capp/cip/resources.htm, as well as a current issues website at: http://www.epa.gov/region02/p2/college/.  

Encouraging self auditing and emphasizing the benefit to entities that avail themselves of this process, Region 2 published a list of cases “successfully negotiated under US EPA’s Audit Policy.” U.S. E.P.A., Region 2, Audit Policy Cases, http://www.epa.gov/region02/capp/cip/cases.htm (last updated Apr. 15, 2004) (Enclosure #9).

Although Homeland Security issues and massive Corporate Frauds tended to bump environmental issues off the front pages, environmental enforcement is still a significant risk for Universities, municipalities, schools and others in the public sector.  In 2000, for example, the University of Hawaii paid 1.7 million for RCRA storage violations ($1.2 million of which was to be spent in developing a comprehensive pollution prevention and waste minimization plan).  (United States v University of Hawaii, No. 00-00806, 12-18-00) (chemical wastes were stored in Lab storage rooms, including flammables, poisons, mercury, corrosives and scores of containers of unlabeled chemicals).  In October 2003, an Illinois school district was fined for release of PCBs from a damaged PCB capacitor.  In April 2004, a consultant was sentenced to a fine and probation on charges that he falsified data to show that no lead hazards were found in paint samples at government owned apartments. In February 2004 a city wastewater treatment operator was sentenced to prison for falsifying discharge reports and the city was fined for unauthorized discharges into the river.

Note that most enforcement actions are undertaken by the states, and most are administrative, and most are settled by Administrative Consent Orders, not reported in the casebooks.  Settlement results in various programs (e.g. air, surface water, RCRA etc) are usually tracked on the website of your state’s respective regulatory agency.

Maximizing the Value of Self Initiated Audits and

Minimizing the Impact of Agency Initiated Inspections

A self-initiated audit is primarily a preventive/diagnostic compliance tool.  It is far different than an inspection by a regulatory agency.  Both events require follow-up, but the latter is more likely lead to agency enforcement.

A.  Knowledge is power. To be forewarned is to be forearmed.

· Identify risks/concerns before the regulators do 

· Understand and identify the regulatory programs to which the University is subject, and the exemptions to which it is entitled

· Promote/ensure compliance with operational, recordkeeping and reporting requirements

· Eliminate/reduce regulatory fines and penalties

· Allow remedies to be implemented on the university schedule and time frame while avoiding  embarrassing ‘polluter’ publicity 

· Reduce costs (of compliance, operations, insurance) and enhance savings through purchasing efficiencies, waste minimization and pollution prevention opportunities

· Promote better quality workplace; minimize accidents, injuries, and decrease workers compensation claims

·  Promote safer, healthier environment for students, others

· Protect the President of the University:  Some environmental statutes now require the Responsible Corporate Officer to certify the 'truth accuracy and completeness' of' the information contained in the permit application and associated records, and also require annual certification by the same person that the University has for the past year complied with all applicable requirements, and list the dates and times and specifics of each breach.. The Clean Air Act’s Title V Renewable Operating Permit Program 42 U.S.C. 7661-7661f contains just such a certification requirement.  Title V applies to ‘major sources’ of potential air emissions:  if your university has a power plant for example, it is probably a major source for purposes of this program.

· The Responsible Corporate Official is defined in State laws which must comply with the prescriptions of 40 C.F.R. 70.2 (For example, Michigan law provides that the RCO at a municipality or University is the principal executive officer or ranking elected official. The RCO must “certify based on information and belief formed after reasonable inquiry (not defined), the statements and information in [this document] are true accurate and complete.”  False or inaccurate or incomplete certifications constitute separate violations, for which separate penalties will be assessed (both institutional and personal). 42 U.S.C. §7413.  See also 40 C.F.R. 70.55(d), 70.6(c)(1) et seq.

· In that regard, consider the following:  How much does the ‘new’ University President know about the Air Quality Requirements to which the University is subject?  Can he/she make the required annual certification that the University is in full compliance?  Can she certify under penalty of perjury that she has formed her belief after “reasonable inquiry?”  University legal counsel can play a valuable QA/QC role, documenting that the president was informed about the certification before he/she made it, that he/she was aware of the process of information gathering, the quality control associated with generation and gathering of relevant data, that she was informed who gathered the information, that she had an opportunity to make further inquiry of the direct participants in the process, and that in fact there is a reliable basis for her certification.  Note: These compliance certifications are made under penalty of law; there are specific personal penalties provided in the Clean Air Act and state laws for false, incomplete or misleading certifications. 42 U.S.C.  §7413, et seq.

B.    Scope and Style of Environmental Audit

The nature of the audit process and the significance of a good audit as a baseline for continued compliance suggest that the scope of the effort, and the approach, should be based on thoughtful, well informed decisions.  Such decisions should be made in conjunction with other key members of the audit team, including outside environmental consultants (see below). 

Budget considerations may be a significant factor.  This applies both in the up-front costs of undertaking an audit and in budgeting for follow up to address any discovered non-compliance. Budget realities may require the project to span more than one fiscal year.  Should the audit include Health and Safety issues (OSHA), as many do?  

Timing and manpower limitations may also be significant factor.  Any University-wide environmental audit will almost necessarily be phased.  Timing for initiation and completion of each phase should be considered.  Should the audit results be presented in ‘bite-sized’ mini-reports?   If so, how many reports?   Would it be most useful to have it broken out on a building by building basis?  Campus by Campus?  Program by program?

C.
Prepare to Manage the Information Gained in the Audit.

Evaluate state and EPA self-disclosure policies.

Evaluate state and EPA audit privileges.

Evaluate the Attorney-Client Privilege.

By specific consideration of such matters, counsel arranges for optimal management of information gathered in the audit, and maximizes control over its potential release.  FOIA ensures general public access except where it is shielded. 

State audit privileges, shields and incentive statutes need to be consulted. (State by State summary attached at Enclosure #8 – State Audit Privilege and Immunity Laws & Self-Disclosure Laws and Policies, http://www.epa.gov/region5/orc/audits/audit_apil.htm) (last updated April 6, 2004).  As discussed above, the EPA Audit policy (since 1995, revised 2000) provides specific incentives for self initiated audits, and imposes conditions for claiming the benefits.

The Attorney Client Privilege is still in many ways the most complete privilege.  Consider its use.  Consider its limitations.  In order to maximize the privilege, the attorney should retain the consultants and plays an active role in assembling the audit team.  The attorney serves as an important conduit and filter for information flowing between the investigating consultants and university personnel.  The Attorney arranges for reports to be submitted (first in draft form) directly to the attorney. Draft reports are labeled as privileged and confidential until they can be published as final reports. By then, most points of non-compliance can be cured.

Often a practical concern is the Attorney’s schedule.  Attorney involvement can impede progress if the Attorney’s schedule causes work to slow or stall while waiting for attorney review or input. When assembling the audit team, consider the staffing in attorney’s office as well as elsewhere in the University.  A good legal assistant can help you avoid becoming a bottleneck.  

Another practical concern is that certain sectors of the University community may regard legal counsel as an expensive nuisance.  Mostly they do a pretty good job with environmental compliance in their department without your assistance, and they may believe the lawyer adds nothing to the process.  Ironically, the more convinced they are that the audit will only uncover minor infractions if any, the more hostile they may be to attorney involvement.  Communication tailored to the circumstances is required, supported if necessary by the weight of the President’s authority.  You can’t advise the president if you are completely in the dark.

D.    Assembling the Audit Team

Selecting the outside environmental consultants is a process in which counsel should certainly be engaged.  Outside assistance is recommended, consistent with the notion of an audit as a fresh look, unburdened by concerns of turf warfare, credit and blame, and internal politics.  The outside consultants will coordinate the efforts within different University departments and facilities, of various University employees and officials.  Legal counsel and University administrators can select the key players on the audit team, in consultation with the consultant, to ensure participation by persons knowledgeable in all key university operations.

Attention may be needed to some of the communication dynamics associated with University life.  Administration relations with faculty and faculty notions of academic freedom as liberating them from the mundane demands of the folks in facilities--or alternatively imbuing them with sophisticated disdain,  may complicate the effort to get a candid, timely, and reasonably efficient snapshot of the University’s  regulatory compliance.  The athletic department too may have priorities and timelines at odds with the priorities and timelines of the audit team and the audit process. There are endless variations on similar themes, perhaps involving the power plant management, waste treatment system managers, hospital administrator, vehicle maintenance and repair chief and the like.

E.    Implementing the Audit

The audit findings should be documented in a form that helps to organize appropriate follow-up. To the extent that weaknesses are identified, the report should support a request for funding, for training, for equipment, for repairs, for expert assistance as needed.  In addition, counsel should read the audit report with the skeptical eye of a regulator who may someday have access to it—perhaps voluntarily depending on the circumstances. The report should not overstate.  It should be factual, direct, informative.  Where non-compliance is noted, it should include recommendations for cure, or for evaluation of options. 

Audit findings dictate the response.  Triage can identify those items that can be easily and immediately corrected, and counsel can direct that the respective department staff notify him/her as soon as compliance is attained.  Weekly explanations for continued non-compliance can be motivating.  Some findings may suggest the need for institutional effort—better interdepartmental communication for example, which may—or may not—be conjured up by legal counsel with the stroke of a pen.  Some items of non-compliance will require investigation, evaluation of options, possible capital expenditures. 

Certain items of non-compliance must be reported whether or not the audit was conducted pursuant to EPA or state privileges or even attorney client privilege.  Criminal violations of environmental laws for example such as false reports submitted to regulatory authorities must be disclosed and corrected.  Incorrect reporting must be corrected as well.  Conditions posing possible risk to human health and safety, or imminent risk to nearby water bodies for example, may have to be disclosed.  Although each case is unique, prioritize and mobilize the response:  contain it; solve it; ship it for disposal; document it properly; disclose it if necessary, and do it all promptly.  If possible, disclose after compliance is restored or the process of restoration is underway, but do not delay if immediate disclosure is required.

Cautionary Note and Ethical Considerations for Legal Counsel
Allowable privilege does not in any form extend to shielding criminal misconduct, whether individual or institutional.  Attorneys can become criminally culpable by participating in the concealment of ongoing criminal behavior.  In this regard, note that false reports to a regulatory agency are criminal. False representations to secure favorable grant consideration for environmental remediation led to  a felony conviction in Michigan. False emissions reports, and falsified wastewater discharge records have served as the basis for felony convictions and jail sentences even of public employees. Failure to report an unauthorized release or emission may be criminal where it causes actual harm or may cause a ‘threat of significant harm.” The Crime Fraud exception to Attorney Client and Work product privileges applies where those privileges are used to conceal ongoing or future criminal acts.  U.S. v Zolin, 491 U.S. 554 (1989); Clark v U.S., 289 U.S. 1, 15 (1933).  (Note that this was developed at common law - long before Enron and WorldCom and other recent massive corporate frauds illuminated the abuses wrought in the shadows of such privileges.) 

Environmental crimes often involve prior wrongdoing which is continuing in nature and thus, counsel’s involvement may be subject to the crime fraud exception:  

a) Each day may be a separate offense;

b) Making a false report can be a criminal offense, and failure to correct a false report is a separate offense; 

c) Frequently, environmental wrongdoing sets in motion forces which are continuing in nature and cannot be immediately undone, e.g. each day of operation or failure to disclose as required (concealment?) is an additional offense under certain statutes, such as CAA, CWA, RCRA.

d)  As a result, counsel can become an unwitting do-conspirator, or aiding and abetting an ongoing series of criminal acts by carefully, but unwisely, wielding the attorney client privilege to protect the client.

Lawyer liability for criminal conduct is becoming a burgeoning area.  See Wade Lambert, Jones Day will Pay $51 Million to Settle Lincoln Savings Case, Wall St. J. B12 (Apr. 20, 1993) (available at 1993 WL-WSJ 703842).  But see Amy Stevens, 'Aiding-and-Abetting' Ruling by High Court is Gift to Some Firms, Wall St. J. B3 (Apr. 22, 1994) (available at 1994 WL-WSJ 295831) (arguing that firms who paid large settlements as a result of the Savings & Loan scandals might not have had to pay had the Court's ruling preceded those settlements).

The ABA Task Force on Corporate Responsibility has issued a final report recommending significant amendments to the ABA Model Rules of Professional Conduct.  “Lawyers are and should be important participants in corporate governance and important contributors to corporate responsibility” the task force recommended changes to strengthen the role of the lawyer as a promoter of corporate compliance with the law.  A lawyer becoming aware of wrongdoing that could injure the organization or others would have a duty to refer the matter upwards in the organization to a “higher authority” for response if the wrongdoer does not respond to the attorneys prodding. Higher authority would include the president and the Board of Trustees in a University setting.  If the lawyer believes she is discharged from employment or retention because of her actions under the proposed rule, the rule provides that the lawyer may reveal information relating to the representation of the client if necessary to prevent continuing criminal misconduct, or to rectify substantial injury.  ABA Task Force on Corp. Responsibility, at 3, 20-21, 42-44, 46-52 (2003) (http://www.abanet.org/buslaw/corporateresonsiblilty/final-report.pdf).  Note that the task force recommendation purports to relate to fraud, and primarily to financial injury to the company or others.  The trend however, is clear:  Attorney client privilege is increasingly being viewed in our jurisprudence as a privilege.  Lawyer and client who try to hide behind privilege to conceal criminal activity are at risk, and neither is well served by the effort.

F.    Interaction with Regulatory Officials: 

Manage the relationship with regulatory officials because it is an important one.  Counsel should encourage selected university personnel to maintain productive relationships with relevant regulatory officials.  Call them to ask for advice from time to time.  Talk to them when at conferences or community events.  In general, try to ensure that an enforcement scenario is not the first contact with any significant regulator. Those in the university principally charged with environmental compliance should be on a first name basis with at least some of the local environmental agency staff.  Just as the President’s office maintains first name relationships with legislators, key compliance staff should maintain regular and productive working relationships with regulatory staff.

G.    Surviving Inspections by Regulatory Officials:  making lemonade from lemons.

Sooner or later, with or without the benefit of self initiated audits, your university will be visited by Federal, State or local regulatory officials for purposes of some inspection.  Usually the visit is routine, and limited to a single operation, and required recordkeeping is requested etc.  Some inspections are prompted by complaints—disgruntled workers, neighbors, community activists, or by some incident. If the inspection is prearranged by appointment, ask who will be present, and ensure that the University is equally well represented.  Invite the University’s environmental consultant to participate, and invite them to walk through the facility the day before if possible.

Staff should be informed that legal counsel and the Environmental and Safety and Health Offices should be informed immediately whenever an unexpected inspection occurs.  They should also be trained how to proceed if legal counsel is unavailable.  

They should understand the authority of the inspector, and should have some sense of the limitations on that authority.  They should be trained to be cordial and cooperative, but businesslike; to ask for credentials and ID, and the reason for and scope of the inspection, and to document it.  If inspectors include representatives from different agencies or agency divisions (e.g. air, surface water, hazardous waste etc.) it should be noted.  

1.
Accompany each inspector at all times.  The environmental manager and/or a knowledgeable employee who works in the particular area being inspected should accompany the EPA inspector, following the route as agreed upon during the initial interview.  It is appropriate to pay close attention to the inspector’s remarks and note the inspector’s areas of focus.  Insist that the regulators/inspectors follow the same rules on safety as are applicable to university employees and students.  

2.
Be cooperative, but limit the information you provide to the scope of the investigation.  All questions must be answered truthfully and concisely; however, only the records requested need to be provided and only the questions asked need to be answered.  If employees are unsure of an answer, they should not guess or speculate.  Rather, they should inform the inspector that they will find out the information and report back either at the exit interview or later.  The college or university may also use the inspection as an opportunity to show the inspector any environmental programs currently in place (i.e. recycling, waste minimization, and other voluntary efforts that project an environmentally responsible institution).

If an interview of an employee will be permitted, and either record it or take copious notes.  If a full interview is requested, counsel should consider—and inquire into—the reason for it and the authority to demand such an interview.  Although permits and regulations routinely confer authority to inspect facilities and records, not all necessarily include the authority to conduct interviews. 

3.
Take notes and photographs, and consider videotape.  Notes are important, because it may be months before the institution receives a copy of the inspection report.  Photographs should be taken of the same areas photographed by the inspector, noting the time, date, weather conditions, type of camera and film, along with the name of the photographer.  Additionally, the institution should request copies of the inspector’s notes, photographs or videotape.

4.
At the conclusion of the inspection, meet with the inspectors for a wrap-up.  After they leave, require participants to collaborate to recall all of the most notable aspects of the inspection.   Prepare a report and an action plan perhaps directed to University Legal Counsel.  Carefully note any negative comments or questions.  Arrange for the obvious and easy violations to be cured immediately.  Do not wait for written documentation by the agency that action is necessary.  Document the effort and the date of compliance. Do not underestimate the significance of negative observations and comments. Do not underestimate the significance of a ‘paperwork problem.” 

5.
Copies of Records:  Make duplicate copies of all records copied for an inspector.  If a record is to be treated as confidential, it should be so noted to the inspector, who will provide a form for confidentiality under 40 CFR 2.203.  

6.
Split samples.  The environmental manager should request a split sample of any sample taken by the inspector, equal in volume and weight to the inspector’s sample.  Quality assurance and quality control procedures, including documenting a chain of custody in EPA analytical methods used to verify the accuracy of the sampling, should also be followed.  A receipt must be provided by the inspector for the sample obtained, which should be retained with the sample records kept by the university.  Also ask for copies of any photographs taken.

7.
Employee response to questions.  It is important that the employees—whether in the lab, the power plant or office--know that the inspector is from the Environmental Protection Agency.  The employees should also be aware that they might be asked to produce certain documents, such as emergency response plans, manifests, MSDS sheets and other records deemed pertinent by the inspector.  Although the inspector may ask only a few questions, personnel should be prepared to respond to questions about how the institution manages hazardous waste generated in the laboratory.  It is imperative that only accurate information is conveyed to inspectors, as inaccurate information may be very difficult to correct.  Employees should know that it is perfectly acceptable to say, I do not know but I will find out and get back to you when he or she does not know the answer.

8.  
Tell the truth. Tell only the truth.  If you learn that a dishonest or incorrect answer was provided during an inspection, correct it immediately.   

-Adapted from Michael D. Sermersheim, Environmental Law: Selected Issues for Higher Education Managers and Counsel, NACUA, 2001 at pages 32-33, citing Judy M. Roots, How to Respond When EPA Knocks on Your Door: Oversight, Enforcement and Adjudication, Address at NACUA Environmental Law Section Workshop (April 1997).
Cautionary Note to Counsel
Inaccuracies in past reporting are routinely discovered.  They may be enforceable violations, either civil or criminal.  The fear of adverse consequences creates a powerful inducement to delay, to hide, to cover it up, and to look the other way.  Counsel needs to be aware of that dynamic.  (“I am retiring next year anyway.  Let them figure it out when I am gone”). In recent years there have been many criminal convictions for environmental crimes based on false reporting.  Even an innocent mistake becomes a willful violation once discovered and concealed.  Willful violations can be the basis for criminal charges under most environmental programs (e.g. Clean Air Act, Clean Water Act, RCRA and others) both state and federal.

After the Audit (or Inspection):

Follow Through
An environmental audit is a snapshot in time, in which one assesses campus performance in complying with applicable environmental laws and regulations.  Though a helpful benchmark, the audit almost immediately becomes outdated unless there is some mechanism in place to continue the effort of monitoring environmental compliance.

The audit process itself is justified and made worthwhile by creating and managing a system to ensure future compliance.  Environmental management systems can be designed and implemented most effectively on the heels of a thorough self assessment.  Once designed, and put in place, the environmental management system helps to ensure continued awareness of, attention to and compliance with all requirements, and helps to ensure that appropriate staff have necessary training and authority to do their jobs, and back-up staff are in place to cover for absence, retirement, death and departure.  State and Federal regulators are enamored of Environmental Management Systems, and even encouraging them as part of Settlements with EPA.  See Letter from Peter Suaerez, Assistant Administrator, USEPA (6-12-03) (http://www.epa.gov/compliance/resources/policies/incentives/ems/emssettlemetnguidance.pdf) attached as Enclosure 10 – Guidance on the Use of Environmental Management Systems in Enforcement) (last visited April 27, 2004).

The business community is also enamored of environmental management systems—and to systematic approaches in general, as shown by the widespread efforts to obtain ISO Certifications. Indeed the SEC has adopted a regulation requiring the CEO and CFO of publicly traded companies to certify that the company has an internal system for managing and disclosing environmental risks and liabilities, certain associated proceedings, as well as potentially harmful trends in the environmental arena. Certifications of Disclosures in Companies’ Quarterly and Annual Reports, 67 Fed. Reg. 57,276 (Sept 9, 2002) (codified at 17 CFR parts 228, 229, 232, 240, 249, 270 and 274) (2003). The growing influence of the EU in American manufacturing and business interjects even more emphasis on environmental management systems.  

Eventually, universities without EMS’s will likely be at a disadvantage in competing for R & D grants, and for research partnerships with those in the business community.

The effectiveness of EMS in promoting compliance and enhancing performance (in the private sector) is the subject of a comprehensive study by the University of North Carolina.  Most facilities studied reported improvements associated with the introduction of EMSs. Almost all used a third party to audit their system.  The study also drew comparisons to other privately held organizations and to governmental operations.  See Environmental Management Systems:  Do they improve Performance? (UNC 2003) (http://www.epa.gov/ems/complete_executive_summary.pdf) attached as Enclosure 11) (last visited April 27, 2004). 

The E.P.A., in this regard, strongly encourages colleges and universities to adopt and embrace an environmental management system (EMS).  Discussing the relationship between auditing and EMS, the E.P.A. stated:

An environmental auditing program is an integral part of any organization’s environmental management system (EMS). Audit findings generated from the use of these protocols can be used as a basis to implement, upgrade, or benchmark environmental management systems. Regular environmental auditing can be the key element to a high quality environmental management program and will function best when an organization identifies the "root causes" of each audit finding. Root causes are the primary factors that lead to noncompliance events. For example a violation of a facility’s wastewater discharge permit may be traced back to breakdowns in management oversight, information exchange, or inadequate evaluations by untrained facility personnel. As shown in Figure 1, a typical approach to auditing involves three basic steps: conducting the audit, identifying problems (audit findings), and fixing identified deficiencies. When the audit process is expanded, to identify and correct root causes to noncompliance, the organization’s corrective action part of its EMS becomes more effective. In the expanded model, audit findings (exceptions) undergo a root cause analysis to identify underlying causes to noncompliance events. Management actions are then taken to correct the underlying causes behind the audit findings and improvements are made to the organizations overall EMS before another audit is conducted on the facility. Expanding the audit process allows the organization to successfully correct problems, sustain compliance, and prevent discovery of the same findings again during subsequent audits. Furthermore, identifying the root cause of an audit finding can mean identifying not only the failures that require correction but also successful practices that promote compliance and prevent violations. In each case a root cause analysis should uncover the failures while promoting the successes so that an organization can make continual progress toward environmental excellence.

FIFRA Protocol, supra at vii

Campus counsel can help university staff and administrators learn from the university’s mistakes.  Inspections, audits, and even unwelcome regulatory enforcement can be useful for instruction.  Institutional behavior patterns tend to promote the quiet management and disposition of embarrassing things.  Such behavior can be counterproductive for an institution seeking to develop a culture of compliance.  At least every member of the audit team, and the departmental compliance teams, should be fully informed about the results of regulatory violations and unwelcome encounters with regulatory officials, particularly those dealing with other parts of the university.  Disclosure and discussion of the nature of the violation, the root cause if known, the cost of the mistake to the University, and the lessons learned by those involved will be beneficial to other staff.  Each member of the team can learn by understanding the mistakes of others, as well as their successes.  Communication of the accumulated experience can be invaluable to university administrators.

[image: image1.png]Figure 1 - Expanded Corrective Action Model
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Id.  See also U.S. E.P.A., Colleges and Universities in New England, Emergency Management Systems (EMSs) for Colleges and Universities, http://www.epa.gov/NE/assistance/univ/emsguide.html ( Dec. 2003) (Enclosure #12); U.S. E.P.A., College and University Environmental Management System Guide, http://www.epa.gov/NE/assistance/univ/pdfs/emsImpGuide1.pdf (Oct. 2001) (Enclosure #13).

Listed below are some additional resources that may be helpful to campus counsel in considering audit procedures and approaches to implementing an EMS.

	State of New York, 

Department of Environmental Conservation
	Environmental Self-Audit for Campus Based Organizations

http://www.dec.state.ny.us/website/ppu/esacamp.pdf

	EPA Region 7
	College and University Environmental Awareness Assessment
http://www.epa.gov/Region7/news_events/events/proceedings/collegeuniversityforum/awareness_assessment.htm


	EPA Region 1
	Institutional Administration Environmental Performance Reporting

http://www.epa.gov/ne/assistance/univ/pdfs/bmps/EnvironmentalPerfReport.pdf

	US EPA
	ISO 14001

http://www.epa.gov/OW-OWM.html/iso14001/wm046200.htm

	Region 1
	Evaluation of Region 1’s Self Audit Program

- http://www.epa.gov/NE/assistance/univ/harvard-eval.html
- http://www.epa.gov/NE/assistance/univ/pdfs/Final-CU-Initiative-Evaluation6-03.pdf

	US EPA
	EMS Publications

http://cfpub.epa.gov/compliance/resources/publications/incentives/ems/

	Region 9
	EMS Policy

http://www.epa.gov/region9/cross_pr/ems/policy.html


See also the following additional websites:

	Environmental Guidelines (EMS)
	http://www.csc-scc.gc.ca/text/plcy/cdshtm/318-gl1-cd_e.shtml

	Canadian Standards Association
	http://www.csa.ca/standards/environment/Default.asp?language=English

	University of Manitoba Environmental Audit online
	http://www.umanitoba.ca/campus/health_and_safety/envaudit/Environmental%20Audit%20Final%20Report-%20complete.pdf

	Bishop’s University -- A bold and parallax initiative using a faculty member and students
	http://www.ubishops.ca/ccc/div/soc/ESG/audit/Audit.html


	The University of Vermont Environmental Report Card 1990-2000
	http://www.uvm.edu/greening/summary.html (summary)


One Step Beyond – Striving for Sustainability

Consider this inspiring approach from our friends and hosts:

The Government of Canada fully supports the principle of sustainable development. To reflect this commitment in all aspects of its operations and activities, from facilities and real property management to procurement and waste management, the Government commits:

To integrate environmental concerns with operational, financial, safety, health, economic development and other relevant concerns in decision-making. 

To meet or exceed the letter and spirit of federal environmental laws and, where appropriate, to be compatible with provincial and international standards. 

To improve the level of awareness throughout the public service of the environmental and health benefits and risks of operational decisions and to encourage and recognize employee actions. 

To apply environmentally responsible management practices to hazardous substances used in operations, including biological products, specifically with regard to the acquisition, handling, storage, safety in use, transportation and disposal of such substances. 

To ensure that environmental considerations are integrated into government purchasing policies and practices. 

To seek cost-effective ways of reducing the input of raw materials, toxic substances, energy, water and other resources, and of reducing the generation of waste and noise associated with day-to-day operations. 

To acquire, manage and dispose of lands in a manner that is environmentally sound including the protection of ecologically significant areas.

The Code of Environmental Stewardship for the Government of Canada http://www.ec.gc.ca/eog-oeg/ems/Code_of_ES.htm.

This form of environmental leadership, espousing sustainability, was well stated by the University of Florida Faculty Senate in an October 12, 2002 resolution.  The resolution, in part, provided:

The United Nations General Assembly’s 1987 World Commission on Environment and Development’s Brundtland Report concluded that our common future depends on sustainable development, defined as “development that meets the needs of the present without compromising the needs of future generations to meet their own needs, and

Over 290 university presidents and chancellors in 40 countries in signing the Talloires Declaration which advocates, among other things, that universities create an institutional culture of sustainability and encourages all universities to engage in education, research, policy formation, and information exchange on population, environment, and development to move toward global sustainability.

UF Faculty Senate, Resolution in Support of the Sustainability Task Force Final Report Recommendations, http://www.sustainable.ufl.edu/taskforce.html (Oct. 17, 2002).

For information in Region 1 about sustainability see U.S. E.P.A., Colleges and Universities in New England, Sustainability – Green Campus Initiatives, http://www.sustainable.ufl.edu/taskforce.html (last updated Apr. 15, 2004).

The U.S. E.P.A. also supports a voluntary partnership program, referred to as Design for the Environment (DfE). U.S. E.P.A., Design for the Environment, Partnerships for a Cleaner Future, http://www.epa.gov/dfe/ (last updated Apr. 15, 2004).  This program seeks to integrate health and environmental considerations into business decisions U.S. E.P.A., Design for the Environment, About DfE, http://www.epa.gov/dfe/about/index.htm (last updated Apr. 15, 2004).

The Minnesota Office of Environmental Assistance offers a significant amount of information regarding DfE at its website. Minnesota Office of Environmental Assistance, DfE Guide, http://www.epa.gov/NE/assistance/univ/sus.html (last updated Aug. 2002).

Before EPA knocks at your campus door

Colleges and Universities should, at the outset, provide for some statement promoting compliance with environmental laws and regulations.  Consider, for example, the University of Calgary’s policy statement:

Vision Statement

The University of Calgary is committed to becoming an innovative leader among academic institutions in the areas of environmental education and research and in the practice of environmental management and stewardship.  The University is committed to the principle of sustainable development, and will use its resources in a manner that does not compromise the ability of future generations of the University and global communities to meet their needs.

Mission Statement
The University of Calgary is committed to minimizing its impact on the environment in the areas of solid and hazardous waste, indoor and outdoor air quality, water supply and quality, energy, and transportation.  The University strives to continually improve its environmental performance in these areas.          

University of Calgary Environmental Management Committee, Environmental Guidelines, http://www.ucalgary.ca/UofC/departments/UEMC/EMC_Guidelines.htm (last revised 1999).

Next, each institution should provide for some vehicle to assure environmental compliance (whether through a separate office staffed for this purpose or a broader perspective that includes all components of the campus).  Consider the approach taken by Ryerson University, listing the responsibilities for its President, Vice Presidents, Deans and other senior Directors, as well as academic and other administrators, faculty, principal investigators, independent contractors, other employees receiving remuneration, and students.  See Ryerson University, Environmental Health & Safety Policy and Supporting Programs, http://www.ryerson.ca/cehsm/duediligence/ehspolicy.html (last updated 4/16/04).

Consider whether your campus should adopt the EMS approach discussed above.

Provide for a test of your campus compliance efforts by having trained professionals review your institutional practices using the EPA New England Inspectors Multimedia Checklist U.S. E.P.A., E.P.A. New England Inspectors’ Multimedia Checklist, http://www.epa.gov/NE/assistance/univ/pdfs/mmclist03.pdf (July 2003) (fully reproduced at Enclosure #4).   As a part of this review, note the common violations 
spelled out by Region 1 at its website, U.S. E.P.A., Colleges and Universities in New England, Compliance Information: Common Violations, http://www.epa.gov/NE/assistance/univ/vio.html (last updated Apr. 16, 2004) (provided at Enclosure #14 – Common Violations noted by Region 1), along with the compliance information enumerated by EPA Region 1.  U.S. E.P.A., Colleges and Universities in New England, Compliance Information, http://www.epa.gov/NE/assistance/univ/comp.html (last updated Apr. 16, 2004) (provided at Enclosure #15 – Compliance Information).

.

Particularly important for campus counsel is the need to develop a strong working relationship with the environmental compliance stewards on campus.

Summary of Enclosures

Authors note:  Due to their significant scope and size, the referenced enclosures are only available in electronic format.

Enclosure #1

EPA’s Enforcement Alert -http://www.epa.gov/compliance/resources/newsletters/civil/enfalert/universities.pdf
Enforcement and Compliance History (ECHO) online - http://www.epa.gov/echo/
Enclosure #2

US EPA Audit Policy Interpretive Guidance – 

http://www.epa.gov/compliance/resources/policies/incentives/auditing/audpolguid.pdf
Enclosure #3

Colleges and Universities Integrated Strategy – Region 1

http://www.epa.gov/NE/assistance/univ/index.html
Enclosure #4

Inspector’s multimedia checklist -

http://www.epa.gov/NE/assistance/univ/pdfs/mmclist03.pdf
Enclosure #5

Environmental Performance Checklists - http://www.epa.gov/NE/assistance/univ/check.html
Enclosure #6

Incentives for Self-Policing: Discovery, Disclosure, Correction and Prevention of Violations -

http://www.epa.gov/compliance/resources/policies/incentives/auditing/finalpolstate.pdf
Enclosure #7

Compliance Incentives Region 2 – 

http://www.epa.gov/region02/capp/cip/
Enclosure #8

State Audit Privilege and Immunity Laws & Self-Disclosure Laws and Policies http://www.epa.gov/region5/orc/audits/audit_apil.htm
Enclosure #9

Audit Policy Cases

http://www.epa.gov/region02/capp/cip/cases.htm
Enclosure #10

Guidance on the Use of Environmental Management Systems in Enforcement

http://www.epa.gov/compliance/resources/policies/incentives/ems/emssettlemetnguidance.pdf
Enclosure #11

Environmental Management Systems:  Do they improve Performance? http://www.epa.gov/ems/complete_executive_summary.pdf
Enclosure #12

EMS for Colleges and Universities, Region 1

http://www.epa.gov/NE/assistance/univ/emsguide.html
Enclosure #13

EMS Guide, Region 1

http://www.epa.gov/NE/assistance/univ/pdfs/emsImpGuide1.pdf
Enclosure #14

Common Violations

http://www.epa.gov/NE/assistance/univ/vio.html
Enclosure #15

Compliance Information

http://www.epa.gov/NE/assistance/univ/comp.html
Additional Resources

Selected items enclosed but not referenced in the manuscript:

Enclosure #16

Audit Policy Incentive Program

http://www.epa.gov/NE/assistance/univ/cu-auditpolicy.html
Enclosure #17

Environmental Management Systems (EMS’s) for Colleges and Universities

http://www.epa.gov/NE/assistance/univ/emsguide.html
Selected additional resources:

· Purdue REM website – an excellent resource - http://www.adpc.purdue.edu/PhysFac/rem/Welcome.html
· Washington State University – one stop shop http://www.ehs.wsu.edu/esrp490/emsprocedures.htm
· Stanford University – complete resource http://www.stanford.edu/dept/EHS/prod/
· University of Massachusetts - Amherst http://www.ehs.umass.edu/
· UC Davis – “The Office of Environmental Health & Safety is a consulting resource for the faculty, staff and students of the University of California, Davis.” http://ehs.ucdavis.edu/
· University of Toronto - "To enhance teaching and research at the University by fostering a healthy and safe work and study environment and by promoting employee health and well-being." http://www.utoronto.ca/safety/
· Dalhousie University – excellent resource for laws of Canada http://www.dal.ca/~ehs/radiatio_1551.html
· Queens University – complete resource http://www.safety.queensu.ca/
· McGill University – excellent resource and layout http://www.mcgill.ca/eso/
· University of  Guelph – Young Worker Orientation Program http://www.uoguelph.ca/HR/ehs/youngworker.htm
· Environmental Compliance and Pollution Prevention Training Manual -   http://www.dec.state.ny.us/website/ppu/ecppcamp.pdf
· University of Nebraska – training modules are excellent http://ehs.unl.edu/OnlineTraining/index.cfm; as are the documents by subject http://ehs.unl.edu/Documents/subject.cfm; and the Standard Operating Procedures (SOP’s) http://ehs.unl.edu/SOP/index.cfm#bbp
· Oklahoma State University – excellent forms resource in various formats http://www.pp.okstate.edu/ehs/Forms/Index.htm
· University of Virginia – Waste Management Decision Tree http://keats.admin.virginia.edu/tree/home.html
· US EPA Statutory and Regulatory Enforcement webpage http://www.epa.gov/compliance/civil/programs/index.html
· US EPA – Other University Related Internet Sites - http://www.epa.gov/NE/assistance/univ/others.html
SELECTED ACRONYMS

AIR:

	AFS
	AIRS Facility Subsystem (EPA's air compliance database)

	AIRS

	Aerometric Information Retrieval System

	BACT

	Best Available Control Technology

	CAA
	Clean Air Act

	CAAA
	Clean Air Act Amendments

	CEM/CEMS
	Continuous Emission Monitoring/System

	CFC
	Chlorofluorocarbon

	EER
	Excess Emission Report

	HAP
	Hazardous Air Pollutant

	HON
	Hazardous Organic NESHAP

	LAER
	Lowest Achievable Emission Rate

	NAAQS
	National Ambient Air Quality Standards

	NARS
	National Asbestos‑Contractor Registry System

	NESHAPS
	National Emission Standards for Hazardous Air Pollutants

	NSPS
	New Source Performance Standards

	NSR
	New Source (Pre‑construction) Review

	PM
	Particulate Matter

	RACT

	Reasonably Available Control Technology

	SIP
	State Implementation Plan

	VE
	Visible Emissions

	VOC
	Volatile Organic Compounds


EPCRA:

	EPCRA
	Emergency Planning and Community Right‑to‑Know Act

	LEPC
	Local Emergency Planning Committee

	SERC
	State Emergency Response Commission

	TRI
	Toxic Release Inventory


FIFRA:

	FIFRA
	Federal Insecticide, Fungicide, and Rodenticide Act, as Amended

	EPA Reg. No.
	EPA Registration Number (one for each pesticide)

	EPA Est. No.
	EPA Establishment Number (where a pesticide is manufactured)


RCRA:

	RCRA
	Resource Conservation and Recovery Act

	HSWA
	Hazardous and Solid Waste Amendments

	TCLP
	Toxicity Characteristic Leaching Procedure

	LDR or Land Ban
	The Land Disposal Restrictions

	TSDF
	Treatment, Storage and Disposal Facility

	LQG
	Large Quantity Generator

	SQG
	Small Quantity Generator

	BIF
	Boiler and Industrial Furnace


TSCA/PCBs:

	TSCA
	Toxic Substances Control Act

	PCBs
	Polychlorinated biphenyls

	ML
	Large PCB Mark


UST:

	UST
	Underground Storage Tanks

	OUST
	Office of UST


WETLAND:

 CWA
Clean Water Act 404 ‑ specific section of the CWA regulating the discharge of dredged or fill material into waters of the U.S., including wetlands
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